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JOINT APPENDIX 
L 

PLEADINGS, ORDERS, REGULATIONS AND OTHER PAPERS 


IN THE 

United States Conrt of Appeals 

poe the District op Columbia Circuit 


Term, 1952 


No. 11,575 


American Air Transport, Inc., Petitioner 

v. 

Civil Aer onautics Board, Respondent 


Petition of American Air Transport Inc. for Review of Orders of 

the Civil Aeronautics Board 


% 

To the Honorable Judges of the United States Court of 
Appeals for the District of Columbia Circuit: 

Your petitioner, American Air Transport, Inc., presents 
this its petition to review orders (Serial Nos. E-6780 dated 
September 10, 1952, and E-6175 dated March 5, 1952) of 
the Civil Aeronautics Board, and, as grounds therefor, re¬ 
spectfully shows: 
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1. Petitioner is a corporation duly organized and exist¬ 
ing under the laws of the State of Florida, with its princi¬ 
pal place of business at the Miami International Airport, 
P. 0. Box 131, Miami Springs, Florida. Petitioner is en¬ 
gaged in the transportation of persons and property by 
aircraft between points and places in the United States and 
its territories and possessions. Petitioner is authorized to 
provide air coach service as a Large Irregular or Non- 
Scheduled Air Carrier. Petitioner holds Letter of Regis¬ 
tration No. 4 issued to it by the respondent Civil Aero¬ 
nautics Board (hereinafter sometimes referred to as the 
1 ‘Board’’ or “Respondent”). 

2. The Board is a Federal agency, created by the Civil 
Aeronautics Act of 1938, as amended (49 U.S.C.A. § 646) 
with its principal office in Washington, D. C. 

3. No question of public safety is involved. 

4. The nature of the proceeding before the Civil Aero¬ 
nautics Board which resulted in the order is as follows: 

(a) By a regulation adopted in 1938, shortly after the 
Civil Aeronautics Act became effective, the Board provided 
in pertinent part, 

“every air carrier which engages solely in non-scheduled 
operations shall be exempt from the provisions of section 
401 and all other provisions of Title IV of the Civil Aero¬ 
nautics Act.... 

“Within the meaning of this regulation any operation shall 
be deemed to be nonscheduled if the air carrier does not hold 
out to the public, by advertisement or otherwise that it will 
operate one or more airplanes between any designated 
points regularly or with a reasonable degree of regularity 
upon which airplane or airplanes it will accept for compen¬ 
sation or hire such members of the public as may apply 
therefore (sic) or such express or other property, as the 
public may offer.” 1 

(b) Petitioner acquired aircraft to commence non¬ 
scheduled operations in May, 1946, when the foregoing 

1 F. R. Doc. 38-3692, attached hereto as Exhibit 2. 
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order was in effect and unchanged. Petitioner acquired a 
license by engaging in its operations and that license and 
the business property thereunder acquired is protected by 
law. 

(c) Thereafter, on May 5, 1947, the Board adopted a 
regulation which provided that no carrier could continue 
to engage in any form of non-scheduled air transportation 
unless it obtained a “Letter of Registration.” Petitioner 
applied for and received a “Letter of Registration.” 

(d) Petitioner filed an application for a permanent or 
temporary certificate of public convenience and necessity, 
or other operating authority, on April 4, 1949. Although 
often requested to do so, the Board has failed and refused 
to afford petitioner a hearing upon this application. 

(e) On February 15, 1950, the Board issued against 
petitioner a cease and desist order, which in general terms 
directed the petitioner to refrain from engaging in such 
operations as the Board at that time considered to be in 
excess of the frequency permitted by its regulations, as 
amended. Immediately thereafter, petitioner, through its 
president, met with the chief of the Enforcement Section of 
the Board and asked for a more explicit definition of the 
terms of the cease and desist order. No such definition was 
given. The carrier stated that it would develop a definition 
and would continue to file reports. The carrier was assured 
that the reports would be looked at and considered. 

• 

(f) For each three-month period subsequent to February 
15, 1950, the carrier filed a detailed report with the Board. 
On some of these reports the carrier added a notation which 
read: 

“Note: An excessive amount of flights were operated 
during this quarter in order to supplement the services of 
the scheduled airlines, railroads, and bus lines which could 
not meet the traffic demand.” 

At no time did the Board or any member of the Board’s 
staff indicate to petitioner that its interpretation of the 
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terms of the regulations and the cease and desist order 
was wrong, or that, during any period of time the carrier 
should not operate as many flights as the traffic demanded. 

(g) Petitioner’s interpretation was in keeping with the 
Board’s policy. In the findings which supported the regula¬ 
tion governing the issuance of Letters of Registration, the 
Board found: 

“Such irregular services vary greatly with respect to 
type of service, and fill a need which, because of fluctua¬ 
tions in the demand and the impossibility of determining 
where and when the demand will arise, by its very nature 
cannot be fulfilled economically by carriers operating on 
regular schedules and routes.” 1 

(h) Petitioner’s interpretation and operations were at 
all times with the Board’s full knowledge. The Board, 
although on notice for almost two years, raised no objec¬ 
tion to either. 

(i) On September 21, 1951, the Board entered an order 
instituting an “Investigation of Air Services by Large 
Irregular Air Carriers,” 2 of which petitioner is one. 
Among the issues of that Investigation is: 

“The extent to which existing applicable regulations, limi¬ 
tations, restrictions or requirements should be amended.” 

Following the institution of this Investigation, the Chair¬ 
man of the Civil Aeronautics Board is reported to have 
stated, “We have offered these boys a fair hearing with 
amnesty on past performance . . . ” 3 

(j) On November 8,1951, petitioner filed with the Board 
a formal petition for an interpretation of the economic 
regulations governing Irregular Air Carriers, 4 in order 
to determine the scope of permissible operations. The 

1 Economic Regulations 292.1, Serial No. 388, adopted May 5,1947. 

2 Orders Serial No. E-5722. A copy thereof is attached as Exhibit 3. 

3 October 1, 1951, issue of Aviation WeeJc, a magazine of general circu¬ 
lation in the aviation industry. 

* The Board has recognized that a Large Irregular Air Carrier is “at 
all times at liberty to petition for a declaratory ruling pursuant to sec¬ 
tion 5(b) of the Administrative Procedure Act to remove any uncertainty 
■which might have existed.” Air Transport Associates, Inc., Enforcement 
Proceeding, Docket No. 4265, Opinion (Serial No. E-5877) decided 
November 20, 1951. (Page 10 of mimeographed opinion). Section 4(d) 
of the Administrative Procedure Act contains provisions to this effect. 
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respondent Board never made any reply or decision with 
respect to said petition until January 8, 1952, after the 
proceeding in which the order herein sought to be reviewed 
was instituted against petitioner. 

(k) Petitioner was served with an order to show cause, 
adopted on November 30, 1951, by which order the Board 
(Member Adams dissenting) directed the petitioner to 
show cause 

(l) why its Letter of Registration should not be revoked; 

(2) why its Letter of Registration should not be sus¬ 
pended during the pendency of the proceeding to revoke the 
Letter of Registration. 

This order to show cause resulted from a “Motion For 
Institution of Enforcement Proceedings and for Immediate 
Suspension” filed on November , 1951, by a member of 
the Board’s staff who is designated as “Enforcement At¬ 
torney.” The motion and the order to show cause were 
based entirely upon the number of flights which were 
operated by petitioner. The only basis assigned was that 
petitioner operated “regularly.” 

(l) Petitioner filed a verified answer in reply to the 
Enforcement Attorney’s Motion, in which answer certain 
allegations were admitted and others were denied. In its 
answer, petitioner suggested that the procedure set forth 
was inappropriate and, that by writing a clear definition 
of “regularity” the entire matter could be disposed of. 

(m) On January 9,1952, the Board heard oral argument 
on the issue of whether petitioner’s Letter of Registration 
should be suspended and on March 5, 1952, issued its 
opinion and order suspending petitioner’s Letter of Regis¬ 
tration, saving that the suspension would not prevent 
petitioner from engaging in operations for the Military 
Establishment. Member Adams dissented. 

(n) Thereafter, a hearing was held before an Examiner 
of the Board who filed his report, recommending that 
petitioner’s Letter of Registration be revoked, but that such 
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revocation not be effective as to transportation performed 
by petitioner for the Military Establishment. 

(o) After bearing oral argument, the Board (only three 
of the five members participating) entered the order com¬ 
plained of, and thereby revoked petitioner’s Letter of 
Registration effective October 11, 1952, for all purposes. 

5. Your petitioner has invested more than $100,000 in its 
operations, has expended time, labor and money in the 
operation and development of its business, and has de- 

i veloped valuable good will. Petitioner, during the fiscal 
year ended June 30,1951, expended a total of $566,091.10 for 
operating expenses and made a net profit, after the payment 
of federal income taxes, of $22,207. During the fiscal year 
ended June 30, 1952,. petitioner expended a total of 
$612,577.60 for operating expenses and made a net profit, 
after taxes, of $8,676.13. Petitioner, as a member of the 
Aircoach Transport Association, Inc., is a party to an 
Agreement known as “Joint Military Irregular Air Trans¬ 
portation Agreement No. 2” effective July 1,1952 between 
the Aircoach Transport Association, Inc., and certain 
designated departments of the Department of Defense. 
Under this Agreement, petitioner, as a common carrier, is 
required to hold a valid Letter of Registration. Petitioner 
currently leases an airplane from the Department of the 
Air Force (in which petitioner has an unamortized invest¬ 
ment of more than $10,000) under a lease agreement which 
requires the lessee to hold some type of operating authority 
from the Civil Aeronautics Board or the Civil Aeronautics 
Administration. Petitioner has leases and employment 
contracts, all of which extend after October 11, 1952. 

6. By virtue of the order complained of, petitioner will 
be irreparably and irremediably damaged and injured in 
that: petitioner will not be able to continue to utilize its 
leased aircraft; it will be forced to discharge its personnel 
with no assurance that at a later date the same or as well- 
qualified personnel could be employed; it will be compelled 
to break existing contracts of carriage; it will be prohibited 
from engaging in any common carrier movements, includ- 
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ing those under the Aircoach Transport Association, Inc. 
Agreement above set forth; it will lose the valuable good 
will and excellent reputation which it has developed through 
the course of six years of operation. In short, petitioner’s 
license will be taken away, and it will be forced to cease its 
lawful business. 

7. The jurisdiction of this Court is based upon section 
1006 of the Civil Aeronautics Act of 1938, as amended (here¬ 
inafter sometimes called the “Civil Aeronautics Act”), 
49 U.S.C.A. § 646, 52 Stat. 1024, which provides for review 
by this Court of orders of the Civil Aeronautics Board; 
and section 10 of the Administrative Procedure Act of 
1946, 5 U.S.C.A. § 1009, 60 Stat. 243. Petitioner seeks re¬ 
view of an order of the Civil Aeronautics Board, Serial No. 
E-6780 (hereinafter called the “order”) adopted and is¬ 
sued in Docket No. 5209 on September 10,1952. See Exhibit 
1 attached hereto. Petitioner also seeks review of Order 
Serial No. E-6175 adopted and issued in Docket No. 5209 
on March 5, 1952. This petition for review is filed within 
sixty days of the entry of the order. 

8. The order complained of (1) revokes petitioner’s 
Letter of Registration, and (2) directs petitioner to cease 
and desist from engaging directly or indirectly in air trans¬ 
portation after 12:01 A.M. EST, October 11, 1952. 

9. Petitioner prays for review of the said order by this 
Court and that, upon review, the Court set aside the order 
in accordance with the provisions of the United States 
Constitution, the Civil Aeronautics Act, and the Adminis¬ 
trative Procedure Act. For such relief, your petitioner 
intends to rely upon the following points of error: 

(1) The Board based its conclusion upon the erroneous 
belief that it can, without a hearing, modify the terms of 
an existing license and deprive the petitioner of business 
property, through the device of requiring petitioner to have 
a Letter of Registration and attaching thereto unlawful 
requirements. 

(2) The Board judged the operations of petitioner by 
standards which were not in existence at the time petitioner 
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acquired its license and commenced its business operations; 
the standards used were adopted without notice to the peti¬ 
tioner, without hearing the petitioner, and were applied 
retroactively. 

(3) The Board revoked petitioner’s license for operating 
too many trips, although there has never been any specific 
limitation upon the number of trips which petitioner could 
operate. 

(4) The Board refused to receive in evidence, and con¬ 
sider, as the law requires the Board to consider, circum¬ 
stances relating to the character and usefulness of peti¬ 
tioner’s service and the public interest. 

(5) The Board, without statutory authority, is attempt¬ 
ing to change the character of the enforcement provisions 
of the Civil Aeronautics Act, by the enforcement of its 
cease and desist orders in an administrative proceeding 
contrary to the express provisions and intent of the Civil 
Aeronautics Act. 

(6) The Board based it decision upon an erroneous con¬ 
clusion that a person ordered to cease and desist must seek 
judicial review of the order under section 1006 of the Civil 
Aeronautics Act (on the record adduced by the Board), and 
cannot force the Board to seek judicial enforcement of its 
order; and that failure to appeal prevents petitioner from 
raising any issue as to the propriety of the cease and desist 
order. The Board can be forced to seek judicial enforce¬ 
ment, and the Board cannot lawfully adopt new rules for 
the internal enforcement of its orders and evade the en¬ 
forcement method specifically authorized by the Congress. 

(7) The Board’s findings and order are not based upon 
the evidence of record. 

(8) The Board decided, without evidence to support its 
findings, that petitioner held out a regular service and that 
the operations are such as come within the Board’s juris¬ 
diction. 
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(9) The Board decided that an ex parte order, never 
made effective, can be considered by the Examiner and 
relied npon by the Board as a factual adjudication. 

(10) The Board’s findings with respect to willfulness are 
not supported by substantial evidence and are contrary to 
the facts of record. 

(11) The Board’s conclusion that petitioner willfully 
violated the regulations was unreasonable, arbitrary and 
without support in the evidence of record. 

(12) The Board acted on the basis of information and 
belief and not on evidence of record. 

(13) The Board relied upon what “undoubtedly has 
happened here” with no evidence to support its conclusion. 

(14) The Board erred in concluding that a significant 
change (the addition of the words “and does not operate”) 
in its regulation was merely an editorial change. 

(15) The Board failed to make any decision with respect 
to findings of fact on important issues. These findings of 
fact were submitted to the Board and the Board refused to 
act upon them in accordance with law. 

(16) The Board prejudged the issue of revocation and 
by so doing has deprived petitioner of a fair hearing. By 
suspending petitioner’s license because of the number of 
trips operated, the Board in advance, with no record, has 
decided the ultimate issue of whether the license should be 
revoked permanently. By this action, the Board, in effect, 
required its Examiner to find that petitioner did operate too 
many trips because the decisions of the Board are binding 
upon the Examiner. 

(17) The Board’s decision concerns an issue presently 

pending before the Supreme Court of the United States. 
The Board admits that the same basic issue which arises 
in the case of Civil Aeronautics Board v. American Air 
Transport et al., _F. 2d_(No. 11,115, C.A. D.C. certifi¬ 

cated to the Supreme Court, June 12, 1952) is an issue in 
the instant case; yet the Board proceeds to decide that issue 
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•while this Court has certified the issue to the Supreme 
Court. The Board would also revoke petitioner’s license 
at this time, thereby impairing petitioner’s ability to con¬ 
tinue to prosecute this case in the Supreme Court and in 
this Court. Indeed, if petitioner is forced out of business, 
it may be held that petitioner no longer has a legal right to 
prosecute the case. 

(18) The Board failed to comply with the provisions of 
section 4(d) of the Administrative Procedure Act in that 
it did not make any prompt answer to petitioner’s petition 
for an interpretation of the regulations. 

(19) The Board failed to comply with section 9(b) of the 
Administrative Procedure Act in that it suspended peti¬ 
tioner’s license without first calling to the attention of the 
licensee facts and conduct which would warrant such action 
and according petitioner an opportunity to demonstrate or 
achieve compliance. 

(20) The Board failed to comply with the provisions of 
section 5(b) of the Administrative Procedure Act and 
failed to afford to petitioner the hearing required by such 
section. 

(21) The Board erred in concluding that it did not com¬ 
mit laches in failing to notify petitioner that any of peti¬ 
tioner’s actions, reported regularly to the Board, were 
considered to be contrary to the Board’s orders and regula¬ 
tions, and that the provisions of the Administrative Pro¬ 
cedure Act are inapplicable in this respect. 

(22) The Board abused its discretion and acted in an 
arbitrary manner in revoking petitioner’s license. All of 
the equities favor petitioner. Petitioner by virtue of this 
order has suffered and will continue to suffer serious and 
irreparable injury. On the other hand, the services per¬ 
formed by petitioner are in the public interest and injure 
no one. Neither is any policy of the Board injured. 

Wherefore, petitioner respectfully prays: 

1. For a review by this Court of said Order Serial No. 
E-6780 revoking petitioner’s Letter of Registration and 
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directing petitioner to cease and desist from engaging in 
air transportation; and for a review of Order Serial No. 
E-6175 suspending petitioner’s Letter of Registration; 

2. For an order of this Court directing the Civil Aero¬ 
nautics Board, upon being served with a copy of this peti¬ 
tion, forthwith to certify and file in this Court a transcript 
of the entire record in said proceeding, including the 
original order of 1938 exempting non-scheduled transpor¬ 
tation, the regulations of May 5, 1947, providing for the 
issuance of Letters of Registration, the order of September 
21, 1951, instituting an “ Investigation of Air Services by 
Large Irregular Air Carriers,” and petitioner’s petition 
of November 8,1951, for an interpretation of the Economic 
Regulations governing Irregular Air Carriers’ applica¬ 
tions for certificates. 

3. For an order of this Court directing the Board to file 
in this Court a statement of all matters considered by it, 
including memoranda from its staff in the course of this 
proceeding, and a statement of who was present at the time 
the Board decided this case. 

4. For a judgment vacating and setting aside said Orders 
Serial Nos. E-6780 and E-6175 of the Civil Aeronautics 
Board and, further, directing dismissal of said orders by 
said Board. 

5. For such other relief as may be proper in the premises. 

/s/ Albert F. Beitel 
Attorney for Petitioner 

ACKNOWLEDGMENT OF SERVICE 

I, Emory T. Nunneley, Jr., General Counsel of the Civil 
Aeronautics Board, hereby acknowledge receipt of service 
of the foregoing Petition for Review and attached Motion 
to Stay The Effective Date of Orders of the Civil Aero¬ 
nautics Board, on this 3rd day of October, 1952. 

/s/ Emory T. Nunneley, Jr. 
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Exhibit 1 

Served: Sept. 10, 1952 

UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 

DOCKET NO. 5209 

AMERICAN AIR TRANSPORT AND FLIGHT 
SCHOOL, INC. REVOCATION PROCEEDING 


Decided: September 10,1952 

American Air Transport and Flight School, Inc., found to 
be in knowing and willful violations of sections 401(h) 
and 1005(e) of the Act. 

Letter of Registration No. 4 of American Air Transport and 
Flight School, Inc., revoked. 

APPEARANCES: 

Robert L. Park, Enforcement Attorney. 

Albert F. Beitel and Morris, Kix Miller and Baar, for 
American Air Transport and Flight School, Inc. 

Opinion 

BY THE BOARD: 

This proceeding was initiated by Order Serial No. E-5907, 
adopted November 30,1951, directing respondent American 
Air Transport and Flight School, Inc. (also known as Amer¬ 
ican Air Transport, Inc.), to show cause why its Letter of 
Registration as a Large Irregular Carrier should not be 
revoked for knowing and willful violations of the Civil 
Aeronautics Act, and requirements thereunder. Respondent 
was also directed to show why the Letter of Registration 
should not be suspended during the pendency of the pro¬ 
ceedings or until further order of the Board. On 
March 5, 1952, after appropriate procedural steps, includ- 
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ing oral argument, the Board issued its opinion and order, 
Serial No. E-6175, suspending respondent’s letter of regis¬ 
tration until final disposition of these proceedings, or until 
further order of the Board. For the same period, the re¬ 
spondent was ordered to cease and desist from engaging 
directly or indirectly in air transportation within the mean¬ 
ing of sections 1(10) and 1(21) of the Act. 1 To assure the 
respondent a speedy hearing, further proceedings in this 
docket were ordered to be expedited. 

After due notice, a public hearing was held before Exam¬ 
iner Walter W. Bryan. Thereafter he issued his Report 
(attached hereto as an appendix), recommending that re¬ 
spondent’s letter of registration be revoked and that respon¬ 
dent be directed to cease and desist from engaging in air 
transportation, except that if operating authority from the 
Board is required of respondent in its military operations, 
then to that extent only, the letter of registration remain in 
effect to authorize such operations in the manner described 
in the Board’s suspension order herein (Serial No. E-6175). 
The respondent filed exceptions to the Examiner’s Report 
and a brief in support of its exceptions. The Board has 
heard oral argument, and the case now stands submitted for 
decision. 

Upon consideration of the entire record, we agree with, 
and adopt the Examiner’s findings, conclusions and recom¬ 
mendations, except as modified herein. 

Although we now have a different record before us, this 
proceeding presents the same basic issues involved in the 
suspension phase of the case, except that the Enforcement 
Attorney requests revocation, rather than suspension, of 
the letter of registration. The respondent reiterates and 
amplifies some of the contentions which it presented in the 
suspension phase, and, in addition, raises some new legal 
issues. 

1 The Board’s order provided that, subject to certain conditions, the 
suspension should not prevent respondent from engaging in air transpor¬ 
tation pursuant to contracts with any department of the Military Estab¬ 
lishment calling for the provision of air services in plane-load capacities. 
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The record fully supports the Examiner’s findings that 
respondent, during the period from Feb. 15, 1950, through 
Dec. 31, 1951, conducted a regular and frequent service be¬ 
tween Miami, Florida, and Newark, N. J., and between 
Miami, Florida, and Philadelphia, Pa., in violation of sec¬ 
tions 401(a) and 1005(e) of the Act. These findings are 
based upon the respondent’s flight reports to the Board, 
and the established criteria of regularity and frequency. 

Respondent does not challenge the accuracy of its flight 
reports. Nor can there be any question as to what the cri¬ 
teria of regularity and frequency are. They have been 
often reiterated by us, 2 and have even been restated by the 
Court of Appeals for the Second Circuit in Civil Aeronau¬ 
tics Board v. Modern Air Transport, 179 F 2d 622 as follows 
(p. 625): 

“In its Explanatory Statement accompanying § 292.1 of 
the Economic Regulations, the Board pointed to its order 
in Matter of the Noncertificated Operations of Trans-Carib¬ 
bean Air Cargo Lines, Inc., C.A.B. Docket No. 2593, Order 
Serial No. E-370, March 14,1947, as containing the criteria 
which must be met if operations are to be considered irreg¬ 
ular. These are that (1) flights between designated points, 
■whether one or more per week, must be staggered as to 
the days of the week in successive weeks; (2) if more than 
one such flight is to be operated per week in successive 
weeks, not only must such flights vary as to the days of the 
week, but there must also be breaks in continuity of service 
for a week or approximately that period during which no 
flights are operated between these same points; and (3) the 
flights must be of such infrequency as to preclude any impli¬ 
cation of a uniform pattern or normal consistency of oper¬ 
ations between the same two points.” 

A calendar analysis of respondent’s flights, a copy of 
which is attached to the Examiner’s Report, reveals the 
striking regularity and frequency of respondent’s opera¬ 
tions, as follows: 

2 See, e.g., Matter of Noncertificated Operations of Trans-Caribbean 
Air Cargo Lines, Order Serial No. E-370, adopted March 14, 1947; 
American Air Transport, Noncertificated Operations, 11 C.A.B. 105; Atr 
Transport Associates, Inc., Enforcement Proceeding, Orders Serial Nos. 
E-5723 and E-5887, affirmed Air Transport Associates v. Civil Aeronau¬ 
tics Board, _F. 2d_(No. 11260, C.A.D.C., opinion July 10,1952); and 

Interpretation of Part 291, adopted by Serial No. EJL-136, 13 FJL 7769. 
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Miami, Florida—N ewark, N. J., Operations 

Northbound 

During the ninety-nine week period from February 15, 
1950, through December 31, 1951, the respondent operated 
a total of 539 flights from Miami to Newark. There was no 
full calendar week during the period when the carrier failed • 
to operate at least two flights. From December 3, 1950, to 
December 29, 1951, for 56 consecutive weeks, respondent 
operated flights on at least four days of each calendar week; 
from February 4, 1951, to December 29, 1951, for 47 con¬ 
secutive weeks, it operated flights on at least 5 days of 
each calendar week. 

With regard to the days of the week, the analysis shows as 
follows: 

Sundays —From January 14, 1951, to December 30,1951, 
inclusive, the respondent operated flights every Sunday 
for 51 consecutive weeks. On 24 Sundays, it operated two 
flights; on one Sunday, it operated three flights. 

Mondays —From February 5,1951, to December 31,1951, 
inclusive, the respondent operated a flight each Monday for 
48 consecutive weeks. 

Wednesdays —During the 55 week period from Decem¬ 
ber 13, 1950, to December 26, 1951, inclusive, the carrier 
operated flights on 51 Wednesdays, breaking service only- 
4 times in that period. 

Thursdays —From December 21, 1950, to and including 
December 27, 1951, a period of 53 weeks, the respondent 
operated flights every Thursday except four. At one point, 
it operated on 23 consecutive Thursdays. 

Fridays —During the 62 week period between October 
27, 1950, and December 28, 1951, the respondent operated 
flights on 55 Fridays. The longest consecutive operation 
ran 23 weeks. 

Saturdays —The carrier operated flights on 57 Saturdays 
out of 60, during the period from November 11, 1950, to 
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and including December 29, 1951. From May 26, 1951, to 
December 29, 1951, it operated consecutively for 32 Satur¬ 
days. On 19 Saturdays during the latter period, it oper¬ 
ated 2 flights each day; on one Saturday it operated 3 flights. 

Southbound 

A calendar analysis of the southbound service Newark 
to Miami for the same period shows similar frequency and 
regularity of operations. The respondent operated 539 
flights in this direction, and, as in the case of its northbound 
operations, conducted at least 2 flights each calendar week 
during that period, except for the last incomplete week 
of December 1951. From * December 17, 1950, to and in¬ 
cluding December 29,1951, a period of 54 consecutive weeks, 
the carrier operated flights on at least 4 days of each 
calendar week; and from January 21, 1951, to and includ¬ 
ing December 29, 1951, operated flights on at least 5 days 
of each calendar week. The flight pattern with regard to the 
days of the week is also similar to the carrier’s northbound 
operations. 

Sundays —Between January 21, 1951, and December 23, 
1951, a period of 49 weeks, the carrier operated flights 
on every Sunday but one. From April 8,1951, to December 
23,1951, the carrier operated consecutively on 38 Sundays, 
conducting 2 flights on 22 Sundays and 3 flights on one 
Sunday during that period. 

Mondays —From February 5,1951, to December 31,1951, 
inclusive, the respondent operated flights on 48 consecutive 
Mondays. 

Tuesdays —Between February 13,1951, and December 25, 
1951, inclusive, the respondent operated flights on 42 Tues¬ 
days out of 46. 

Thursdays —Breaking service only infrequently, the car¬ 
rier conducted flights on 48 Thursdays out of 54, during 
the period between December 21, 1950, and December 27, 
1951. 
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Fridays —From January 5, 1951, to December 28, 1951, 
a period of 52 weeks, the respondent operated flights on 
50 Fridays. 

Saturdays —During the 52 week period of January 6, 
1951, to December 29, 1951, the carrier skipped operations 
on only one Saturday. On each of 20 Saturdays during 
that period 2 flights were flown. 

Miami, Florida — Philadelphia, Pa., Operations 

Northbound 

Northbound between these points, respondent operated 
a total of 486 3 flights during the 97 calendar weeks be¬ 
tween March 1, 1950, and December 31, 1951, conducting 
at least one flight in each calendar week. From December 
17, 1950, to December 29, 1951, inclusive, a period of 54 
consecutive weeks, the carrier operated flights on at least 
4 days of each calendar week; from January 14 to December 
15,1951, inclusive, a period of 47 consecutive weeks, it oper¬ 
ated flights on at least 5 days of each calendar week. 

The regularity of the respondent’s operations is further 
evidenced by the following summary of the carrier’s day of 
the week operations during the latter part of the period: 

Sundays —From October 8,1950, to December 23,1951, a 
period of 64 calendar weeks, respondent operated flights on 
59 Sundays. Toward the end of the period, the carrier con¬ 
ducted flights on 35 consecutive Sundays, from April 15, 
to December 9,1951, inclusive. 

Mondays —Between January 15 and December 17, 1951, 
respondent operated flights on 49 consecutive Mondays. 

Wednesdays —The respondent operated flights on 49 Wed¬ 
nesdays out of a total of 54 in the period between December 
20,1950, and December 26,1951. 

3 The calendar analysis appended to the Examiner’s Report indicates a 
total of 487 flights. However, a comparison of the calendar analysis with 
the respondent’s flight reports shows that the Examiner inadvertently 
charged the carrier with a flight from Miami to Philadelphia on Novem¬ 
ber 8, 1951, although the carrier did not report a flight on that day. 
Accordingly, we have made the correction. 
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Thursdays —Flights by the carrier were conducted every 
Thursday, but four, in the period from December 21, 1950, 
to December 27,1951, or a total of 50 out of 54 Thursdays. 4 

Fridays —From November 24, 1950, to December 28, 
1951, respondent failed to operate on only four Fridays, 
making a total of 54 Fridays on which it conducted flights. 
During that period it operated flights on 42 consecutive 
Fridays. 

Saturdays —Between November 11, 1950, and December 
29,1951, inclusive, a period of 60 calendar weeks, the carrier 
operated flights on 57 Saturdays. 

Southbound 

Southbound operations reflect similar frequency and reg¬ 
ularity of operations. The total southbound flights for the 
same period is 487 and, similarly, the respondent operated 
at least one flight during each calendar week. Operations 
on at least four days of each calendar week were reported 
for the period from February 4 to November 30,1951, a total 
of 43 consecutive weeks; flights on at least 5 days of each 
calendar week were reported for the 30 week period between 
May 6 and November 30,1951. 

The situation with respect to day of the week operations 
is comparable to the carrier’s northbound operations be¬ 
tween these points: 

Sundays —Between February 4 and December 23, 1951, 
the respondent operated flights on 44 Sundays, failing to 
operate on only three isolated Sundays. From May 6 to 
November 25,1951, it operated consecutively for 30 Sundays, 
on 16 of which it conducted two flights each. 

Mondays —The respondent failed to operate on only two 
Mondays during the 47 week period between February 12 
and December 31, 1951. 


4 See footnote 3, supra. 
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Tuesdays —The carrier operated flights on 41 of the 46 
Tuesdays between February 13 and December 25, 1951, 
inclusive. 

Thursdays —Between December 21, 1950, and December 

27.1951, the carrier conducted flights on 45 Thursdays out 
of a total of 54. 

Fridays —The respondent skipped only two Fridays dur¬ 
ing the 52 week period between January 5 and December 

28.1951. 

Saturdays —Operations were conducted by the carrier on 
56 Saturdays out of a total of 62 between October 28,1950, 
and December 29, 1951. From April 14 to November 24, 
1951, it operated flights on 33 consecutive Saturdays, on 14 
of which it conducted two flights each. 

The foregoing summary demonstrates beyond question 
that the respondent’s admitted operations between Miami 
and Newark, and between Miami and Philadelphia have 
greatly exceeded in frequency and regularity the limited 
irregular operations permitted under Part 291 and hence 
were in violation of section 401(a) of the Act. Indeed, oper¬ 
ations of far less frequency and regularity by an irregular 
air carrier have been held to be violative of the Act. Air 
Transport Associates, Inc., Enforcement Proceeding, Orders 
Serial Nos. E-5723 and E-5877, affirmed, Air Transport 

Associates v. Civil Aeronautics Board _F 2d_(No. 

11260, C.A.D.C., opinion July 10,1952). 

The respondent contends that Part 291 of the Economic 
Regulations is inapplicable to it. The carrier argues that 
in May 1946, when it acquired its first aircraft for the pur¬ 
pose of engaging in operations as an irregular air carrier, 
the only regulation which governed its contemplated opera¬ 
tions prohibited a holding out to the public of regular oper¬ 
ations, but did not prohibit it from engaging in regular op¬ 
eration ; 5 that the regulation exempted the respondent from 

5 Regulation 400-1 adopted in 1938 defined a non-scheduled carrier as 
one who “does not hold out to the public by advertisement or otherwise 
that it will operate one or more airplanes between any designated points 
regularly or with a reasonable degree of regularity * * 
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the operations of the Act; and that such exemption can be 
withdrawn or modified only in an adjudicatory proceeding. 
Consequently, respondent concludes, the revisions of that 
regulation 6 which the Board adopted by its rule-making 
procedure cannot be applied to the respondent. 7 

Assuming, arguendo, that an adjudicatory hearing is re¬ 
quired before we may modify an exemption, 8 it is clear that 
the rule has no application here. As we pointed out in our 
suspension opinion, the premise on which respondent’s con¬ 
tention is based is patently erroneous. It assumes that the 
1938 regulation, while prohibiting irregular carriers from 
holding out that they rendered regular service, nevertheless 
permitted them to furnish regular service. We have previ- 


6 By Regulation Serial No. 367, issued May 17, 1946, effective June 15, 
1946, a non-scheduled carrier was defined as one who “does not hold out 
to the public expressly or by a course of conduct that it operates one or 
more aircraft between any designated points regularly or with a reason¬ 
able degree of regularity * * 

Regulation Serial No. 388, adopted May 5, 1947, effective June 10, 1947, 
provided, inter alia, for issuance of letters of registration. The regula¬ 
tion defined an irregular air carrier in the same terms as Regulation 
Serial No. 367 had defined a non-scheduled carrier, and added the follow¬ 
ing: “No air carrier shall be deemed to be an Irregular Air Carrier unless 
the air transportation services offered and performed by it are of such 
infrequency as to preclude an implication of uniform pattern or normal 
consistency of operation between or within, such designated points.” 

In Regulation Serial No. ER-128, adopted June 9, 1948, the pertinent 
portion of the definition of an irregular air carrier was revised to read as 
follows: “does not operate, or hold out to the public expressly or by course 
of conduct,” etc. 

7 It is to be noted that respondent does not attack the regularity of the 
Board’s rule making procedure or raise any issue of lack of notice of the 
proposed revisions. 

8 The Administrative Procedure Act and the Civil Aeronautics Act do 

not of themselves require an adjudicatory hearing prior to adoption of 
regulations which grant, terminate, modify, or otherwise condition an 
exemption. Cook Cleland Catalina Airways, Inc. v. Civil Aeronautics 
Board, 195 F. 2d 206 (C.A.D.C.). Nor do we believe that the Constitution 
guarantees any hearing, much less an adjudicatory one, before an ad¬ 
ministrative agency, prior to legislative action predicated upon considera¬ 
tion of regulatory policy of future applicability. See Modem Air Trans¬ 
port, Inc., Exemption Application, Order Serial No. E-5644, adopted 
August 24, 1951. While we did subsequently vacate our opinion in that 
case (Order Serial No. E-5720, adopted Sept. 21, 1951), our action was 
based upon considerations of policy which indicated the desirability of 
considering all exemption applications in one proceeding. We did not 
imply that we were withdrawing from the position which we took in our 
opinion on this issue; and the same basic issue is now the subject of liti¬ 
gation in the courts. See Civil Aeronautics Board v. American Air Trans¬ 
port, et aL, _F. 2d-(No. 11115, C.A.D.C., Certificate to the Supreme 

Court of the United States, June 12,1952). 
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ously rejected this suggestion in the prior enforcement case 
against the respondent, where we held that “the Board has 
always considered that representations of regularity and 
actual regularity in operations were equally prohibited to 
Irregular Air Carriers. The amendment to the definition of 
Irregular Air Carriers contained in Regulation Serial No. 
ER-128, effective July 15, 1948, expressly so providing, is 
regarded as merely an editorial change for the purpose of 
clarification and not as a change in the substance of the 
regulation.’’ 9 

It is significant that the position now taken by the respon¬ 
dent is inconsistent with its past conduct. When, in May 
1947, we revised section 292.1 to require irregular air car¬ 
riers to obtain a letter of registration as a condition to the 
grant of an exemption, the respondent promptly applied 
for and obained such a letter, the revocation of which is the 
issue of this proceeding. If, as the respondent now contends, 
its operations were governed by the 1938 regulation and 
could not be affected by subsequent revisions without an 
adjudicatory hearing, the respondent did not and does not 
now need the letter of registration. By accepting the bene¬ 
fits which the letter of registration gave it, the respondent 
of necessity acknowledged the validity of our revision of 
the regulation under which the letter of registration was 
issued. The respondent may not now assume a contrary 
position and question our power to make that revision. Cf. 
Magee v. United States, 282 U. S. 432,434; Davis v. Wakelee, 
156 U. S. 680, 689; Chicago, S.S. & S.B. RJt. v. Fleming, 109 
F. 2d 419, 420 (C.A. 7); Warner Collieries Co . v. United 
States, 63 F. 2d 34, 35 (C.A. 6); Queenan v. Mays, 90 F. 2d 
525, 533 (C.A. 10), certiorari denied, 302 U. S. 724. 

The respondent next contends that the standards regard¬ 
ing regularity prescribed for irregular carriers are vague 

9 American Air Transport, Noncertificated Operations, 11 C.A.B. 105, 
112. See, also Investigation of Non-Scheduled Air Service, 6 C.A.B. 1049, 
1055; Page Airways, Inc., Investigation, 6 C.A.B. 1061, 1067-1068. Our 
opinions in the latter two cases were issued May 17, 1946, at or about the 
time when respondent says it acquired its first aircraft, and clearly put 
respondent on notice of our interpretation of the regulation. 


% 




22 


and indefinite 10 —a contention which we rejected in the prior 
enforcement case against it 11 as well as in our recent sus¬ 
pension opinion. What we said in the latter opinion may well 
be repeated here: 

“The contention, though lacking in merit, might come 
with better grace from one whose conduct represents a 
borderline violation. Coming from a carrier whose opera¬ 
tions can by no stretch of the imagination be considered as 
irregular, the argument serves only to demonstrate that the 
respondent is grasping at straws. It is a sufficient answer 
to this contention to point out, as we did in our prior opin¬ 
ion, that the standards have been judicially recognized as 
sufficiently definite to form a guide to operations. Modern 
Air Transport v. Civil Aeronautics Board , supra. More¬ 
over, American Air Transport was specifically advised as 
to the limits of its operating authority in our cease and de¬ 
sist order—an order which it has deliberately flouted.’’ 

The respondent contends that the cease and desist order 
entered against the respondent may not be used as a basis 
for the instant proceeding. Three reasons are advanced: (1) 
that the cease and desist order was improvidently entered; 
(2) that only a District Court of the United States may en¬ 
force such an order; and (3) that it complied with the cease 
and desist order by changing its operations from an ex¬ 
clusively overseas service to a domestic operation. 

Little attention need be paid to the first reason. If respon¬ 
dent thought that the cease and desist order was erroneous, 
it should have sought judicial review of the order under sec¬ 
tion 1006 of the Act. A proper regard for the administrative 
process does not permit us to re-examine at this time the 
validity of an order which the respondent has permitted to 
stand unchallenged for more than two years. 

The second reason is likewise without merit. While we are 
permitted under section 1007 of the Act to seek judicial en- 

10 In this connection, respondent cites the fact that it filed a petition 
for interpretation of Economic Regulations in Docket 5132, In the Matter 
of the Investigation of Air Services by Large Irregular Carriers and Ir¬ 
regular Transport Carriers. The title of the petition is misleading. It is 
a request for a change of the regulation, rather than a request for an 
interpretation of the regulation. This petition was denied by us in Order 
Serial No. E-6017, adopted January 8,1952. 

American Air Transport , Noncertificated Operations, 11 CJLB. 105. 
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forcement of onr orders, nothing in the Act limits us to 
this course of action. Secion 1005(e) requires “every per¬ 
son subject to this Act • • • to observe and comply with 
any order * * * affecting such person so long as the same 
shall remain in effect. * ’ To implement the statutory require¬ 
ment of compliance, we have by section 291.20 of the Eco¬ 
nomic Regulations provided for revocation of letters of 
registration for “knowing and willful violation of any pro¬ 
visions of the Act or any order, rule, or regulation * * 12 

When respondent chose to disobey our cease and desist or¬ 
der, it took such action with knowledge of the regulation and 
of the possible consequence of its deliberate conduct. The 
public interest in the orderly regulation of air transpor¬ 
tation would be abused if we were powerless to revoke the 
operating authority of a carrier who willfully violated our 
orders. 

Respondents argument that it achieved compliance with 
our cease and desist order by the simple expedient of chang¬ 
ing from an overseas service to a domestic operation ignores 
the clear and specific injunction of the order. To support 
this argument, respondent reads the order as prohibiting 
regular operations between New York and San Juan only. 
As we pointed out in our suspension opinion, the contention 
ignores the discussion in our opinion which accompanied the 
cease and desist order, where we rejected the carrier’s claim 
that the order must be limited to operations between New 
York and San Juan, and held that “the locale of the routes 
over which these acts were committed is merely incidental 
thereto” (11 C.A.B. at p. 113). Nor did our cease and 
desist order leave any doubt as to the scope of the activities 
prohibited. We ordered respondent to cease and desist from 
regular operations “between New York, N. Y., and San 
Juan, Puerto Rico, or between New York, N. Y., or San 
Juan, Puerto Rico, and any other point or between any 

12 Our power to suspend or revoke letters of registration under this 
and a prior regulation has been sustained. New England Air Express v. 
Civil Aeronautics Board, 194 F. 2d 894 (C.A.D.C.); Air Transport Asso¬ 
ciates v. Civil Aeronautics Board, __F 2d._(No. 11260, C.A.D.C., 

opinion July 10,1952). 
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other points * * V’ (Emphasis supplied). All that respon¬ 
dent did was to substitute a regular and frequent domestic 
service for an overseas service. To say that respondent 
thereby complied with our order is palpably absurd. In 
any event respondents operations were clearly in excess 
of the limitations prescribed by the regulation, regardless 
of the violations of the cease and desist order. 

Having disposed of respondent’s contentions with regard 
to the applicability of the regulations and the cease and de¬ 
sist order, we turn our attention to the question whether re¬ 
spondent’s violations were knowingly and willfully commit¬ 
ted. The Supreme Court has held that “knowingly” means 
with knowledge of the facts, and “willfully” may describe 
the attitude of a person who, having a free will or choice, 
either intentionally disregards the statute or is plainly 
indifferent to its requirements. 13 Respondent does not con¬ 
tend that it did not know what it was doing or that it was 
unaware of our Economic Regulations limiting the regular¬ 
ity of its operations. 14 Upon the record before us, there can 


is United States v. Illinois Central R. Co., 303 U. S. 239, 242-244. We 
have consistently applied this standard. See, e.g., Standard Air Lines, 
Inc., Noncertificated Operations, 10 C.A.B. 486, 496-497; Air Transport 
Associates, Inc., Enforcement Proceeding, Order Serial No. E-5723, opin¬ 
ion, p. 8, affirmed Air Transport Associates v. Civil' Aeronautics Board, 
__F. 2d_(No. 11260, C.A.D.C., opinion July 10,1952). 

14 At the hearing, respondent's president admitted familiarity with the 
Board’s regulations, opinions, and various announcements regarding large 
irregular air carrier operations. In addition, respondent’s answer ad¬ 
mitted receipt of the following documents which specifically called these 
requirements to its attention: (1) letter from the Secretary of the Board 
dated July 8, 1947, accompanying respondent’s letter of registration, 
which referred the carrier to the requirements of section 292.1 (now Part 
291) of the Economic Regulations, and generally apprised the carrier of 
the nature and extent of operations permitted thereunder; (2) Regula¬ 
tion Serial No. ER-136, issued December 10, 1948, entitled “Interpreta¬ 
tion No. 1 to section 292.1” in the form of illustrative examples of irregu¬ 
lar air transportation as therein defined; (3) the cease and desist order, 
adopted February 15, 1950, together with an opinion in which the legal 
requirements were set forth specifically and in detail. 

The Examiner found that respondent had additional notice of the fact 
that its operations were in excess of those permitted irregular carriers 
when, in Order Serial No. E-4474, adopted July 31, 1950, we denied re¬ 
spondent’s application for an exemption and found that its operations for 
the first quarter of 1950 exceeded the degree of regularity permitted by 
Part 291 of the Economic Regulations. Respondent argues that this order 
may not be considered in this proceeding because it was entered ex parte 
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be no doubt that respondent’s violations of the Act were 
committed knowingly and willfully- The fact that these vio¬ 
lations occurred after the entry of our cease and desist order 
emphasizes the contumacy of respondent’s conduct. As we 
observed in our suspension opinion, respondent, instead of 
complying with our order, “changed only the points served 
and, embarking upon a determined course of deliberate 
non-compliance, increased the frequency of its operations.” 

As against respondent’s admitted knowledge of the reg¬ 
ulations and of our interpretation thereof, and its failure 
to comply with our cease and desist order, the respondent 
at the hearing offered only the bare assertion of its presi¬ 
dent that the respondent did not operate flights which “it 
considered to be in willful violation of the regulations.” 
Obviously, a party’s protestation of lack of willfulness 
when called to account cannot overcome the intrinsically de¬ 
liberate and intentional character of its conduct. But even 
the present assertion of lack of willfulness is negated by the 
admission of respondent’s president on cross-examination 
that respondent conducted its operations in accordance with 
a predetermined plan “based upon financial factors, consid¬ 
erations as to the number of flights we need to operate to 
stay financially solvent * * * past experience as to the traffic 
demands and needs.” It is evident, as the Examiner finds, 
that respondent’s plan of operations did not take into con¬ 
sideration any regulatory limitations upon its operations. 

Respondent also argues that its conduct cannot be con¬ 
sidered willful because it had a bona fide doubt as to which 
regulation applied, that it believed and still believes, that 
its operations are governed by the 1938 regulations, rather 
than by subsequent revisions of that regulation. We do not 
believe that respondent’s doubts can be considered as bona 


and was not final, as the respondent had filed a petition for reconsidera¬ 
tion. While it is true that this order may not be considered as a factual 
adjudication in the instant proceeding, it served to put respondent on 
notice once again that we considered its conduct to be violative of the 
Act, and it is evident from the Report that the Examiner considered it 
for that limited purpose. However, in view of the ample notice which 
respondent otherwise had, it is unnecessary for us to rely upon that order 
in this proceeding. 
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fide, as they were predicated solely on respondents own 
self-serving opinion, in direct contradiction to advice given 
to respondent by the Board’s staff. Moreover, the respon¬ 
dent could have had its doubts resolved by the courts, by 
seeking review of our cease and desist order in which we 
specifically held that respondent’s operations were governed 
by the revised regulation. Obviously, this did not suit 
respondent’s purpose. Rather, respondent seems to have 
found it more expedient to continue to violate the Act. 

But even if we were to assume the bona fides of respon¬ 
dent’s doubts, its conduct is nevertheless knowing and will¬ 
ful as a matter of law. Although fully aware that the Board 
considered respondent’s operations to be governed by the 
revised regulation, the carrier persisted in deliberately dis¬ 
regarding the limitations prescribed by that regulation. 
That such conduct was willful is not open to doubt. As the 
Court of Appeals for the District of Columbia said in lan¬ 
guage fully applicable here: “Petitioner thus intentionally 
and deliberately chose to continue its methods of operation 
in spite of repeated advice that those methods were unlaw¬ 
ful. This was willfulness.” ( Hughes v. Securities and Ex¬ 
change Commission, 174 F. 2d 969,977). See also Air Trans¬ 
port Associates, Inc. v. Civil Aeronautics Board, _F. 2d_ 

(No. 11260, C.A.D.C., opinion July 10,1952). 

Accordingly, we find that American Air Transport’s oper¬ 
ations, above described, have exceeded the limited operations 
permitted by Part 291 of the Economic Regulations and by 
our cease and desist order and have been in violation of the 
Act and that such violations have been committed knowingly 
and willfully. 

With regard to the hearing, the respondent contends that 
the Examiner erred in excluding evidence offered by it. The 
respondent sought to prove: (1) the practices of other car¬ 
riers, and (2) that its operations have served the public de¬ 
mand and are in the public interest. The Examiner properly 
excluded such evidence. Assuming that respondent could 
prove that other irregular air carriers were operating in' 
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excess of the permissible frequency and regularity, such a 
circumstance would hardly excuse respondents violations. 

The proffered evidence as to the public demand for re¬ 
spondent’s services was likewise inadmissible. For us to 
consider the large number of passengers which the respon¬ 
dent claims to have transported is tantamount to using the 
magnitude of the violation as an excuse for the violation. 
Nor is such evidence relevant in considering whether we 
should revoke respondent’s letter of registration. In the 
determination of that question, the fact that respondent’s 
services have found public acceptance cannot prevail against 
the necessity for orderly regulation to foster sound eco¬ 
nomic conditions in air transportation. 15 It is significant 
that the precise question whether we are required in an 
enforcement case to receive and consider evidence that the 
particular unlawful operations involved are in accord with 
the public convenience and necessity was presented to the 
Court in Air Transport Associates v. Civil Aeronautics 
Board, supra, but to no avail. Indeed, the Court did not 
find it necessary to comment upon this issue. 

The respondent also contends that we predetermined the 
instant case in our suspension opinion and thus prevented 
the Examiner from making an independent determination of 
the issues. This contention is based upon a complete dis¬ 
regard of our function and responsibility and those of the 
Examiner and of the nature of the proceedings. Our deci¬ 
sion on the suspension phase of this case was based, as our 
opinion clearly indicates, upon admitted facts disclosed in 
the pleadings and documents before us. When the instant 
revocation case was referred to the Examiner, the respon¬ 
dent was accorded a full and complete hearing. The record 
developed at that hearing amply supports the findings made 

15 Respondent's offer of proof did not imply that if its letter of registra¬ 
tion were revoked, there would not be adequate service on this route. 
Indeed, we may take official notice of the fact that two certificated carriers 
and a number of irregular carriers operate over this route. What has 
undoubtedly happened here is that respondent, by conducting a regular 
service, has encroached upon the business which would normally be 
handled by the other carriers. 



28 


in the Examiner’s Report. It is true that the Examiner 
reached the same conclusion that we did in the suspension 
opinion, but there is nothing in the record to indicate that 
he was improperly influenced in any way. Moreover, even 
if he had taken a contrary view, we would still have the 
right, upon review of the Examiner’s Report, to overrule 
him if we disagreed, and we would have done so on the 
record before us. The Civil Aeronautics Act and the Admin¬ 
istrative Procedure Act both place the final responsibility 
for the decision upon us, rather than upon the Examiner. 16 
Respondent’s contention that our prior action prejudiced 
the carrier in the eyes of the Examiner is, therefore, com¬ 
pletely without substance. 

We now turn to a consideration of the order which should 
be entered in this case. Section 291.20 of the Economic Reg¬ 
ulations provides: 

4 ‘Letters of registration of large irregular carriers shall 
be subject to revocation, after notice and hearing, for know¬ 
ing and willful violation of any provisions of the Act or of 
any order, rule, or regulation issued under any such pro¬ 
visions or of any term, condition or limitation of any au¬ 
thority issued under said Act or regulation.” 

We have found that respondent’s violations were know¬ 
ingly and willfully committed. A dispassionate appraisal 
of its conduct convinces us that respondent is determined 
not to comply with the regulations which we have promul¬ 
gated in the interest of orderly regulation of air transpor¬ 
tation. Respondent’s operations since the entry of the 
cease and desist order, covering a period of almost two 
years, indicates such an indifference to the order and the 
regulations that we are compelled to conclude that termi¬ 
nation of the respondent’s operating authority is the only 
effective remedy available to us under the circumstances. 
Furthermore, in view of the flagrant character of respon¬ 
dent’s violations, our failure to revoke its letter of registra¬ 
tion would encourage similar violations by other irregular 

16 Radio Commission v. Nelson Bros. Co., 289 U. S. 266, 285-286; Uni¬ 
versal Camera Corp. v. Labor Board , 340 U. S. 474, 492. 


L 


29 


carriers—a condition which could well result in chaotic con¬ 
ditions in air transportation. We therefore find that the 
public interest requires revocation of respondent’s letter of 
registration. 17 

Respondent again urges us to accept the proposal for 
settlement which it made when the suspension proceeding 
was before us. The proposal provides for the entry of an 
order of suspension or revocation which would not become 
effective unless and until the carrier’s operations exceeded 
the plan stated in the proposal. 18 

In our suspension opinion, we rejected the offer, saying: 

“The proposal cannot be accepted by the Board for two 
independent reasons, each of which is sufficient. (1) The 

17 Respondent alludes to the fact that the carrier has regularly filed 
quarterly flight reports since February 1950, during which time the Board 
took no action against the respondent. It concedes that the Board’s fail¬ 
ure to act does not estop the Board now, but argues that such nonaction 
by the Board militates against our taking immediate action after the con¬ 
tinued violation has been called to our attention. We are not persuaded. 
As we said in our suspension opinion with regard to this argument: “This 
approach, we believe, is clearly unsound, for there is nothing in the pas¬ 
sage of time that lessens the adverse effects of respondent’s violations or 
creates any equities in favor of the violator. Respondent knew earlier, 
and continued to know, that its operations were in flagrant violation of 
the Act and the Board’s order, and if the passage of time did anything, 
it allowed the respondent an inordinate time in which to profit from its 
violations. The Supreme Court has observed: ‘We know that unquestioned 
powers are sometimes unexercised from lack of funds, motives of expedi¬ 
ency or the competition of more immediately important concerns’ (United 
States v. Morton Salt Co., 338 U. S. 632, 647-648). So here, the fact that 
the respondent’s violations were long in coming to our attention only in¬ 
dicates that the heavy workload on the Board and its staff prevented ex¬ 
peditious examination of the flight reports. In any event, our delay has 
benefited the carrier long enough.” 

18 The plan proposed by the carrier is as follows: “The effective date 
of this order shall be stayed so long as the carrier’s operations strictly 
comply with the following: 

(1) That the carrier shall not operate flights between any two points 
in the same direction on the same day of two or more successive 
calendar weeks; 

(2) That the carrier shall in no event operate two or more flights in 
the same week between the same two points in the same direction for 
more than three successive calendar weeks without that period being 
followed with a complete break in service for an entire calendar week. 
This will not prohibit flights between different points during such 
period of break in service; 

(3) The required breaks in service shall not be spaced so as to occur 
at the same week of each four-week period. Individual flights shall 
not, during any period of operation between breaks, be so spaced as 
to occur regularly either on every day, every other day, or every third 
day.” 
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carrier’s past conduct, particularly its violations of the 
cease and desist order previously entered against it, con¬ 
vinces us that the proposed order, if adopted, would not be 
complied with by the carrier. (2) The proposed plan of 
operations is not in accordance with Part 291 of the Eco¬ 
nomic Regulations. For us to permit such operations by this 
carrier, between the same points over an extended period, 
would result in rewarding the carrier with a broader license 
than that held by all other irregular carriers. 

‘‘In view of the foregoing, the carrier’s proposal cannot 
be considered as a reasonable compromise. Since the carrier 
has violated the specific terms of the cease and desist order, 
it cannot be assumed that the carrier will comply with a 
new cease and desist order. Indeed, there is nothing in the 
record that would justify such an assumption. On the con¬ 
trary, this assumption is negated by the carrier’s past 
conduct, for ‘actions and conduct on some occasions speak 
louder than words’ ( N.L.R.B . v. Ritzwoller Co., 114 F. 2d 
432, 436 (C.A. 7)). Moreover, we cannot consider as rea¬ 
sonable a proposed compromise which grants to a flagrant 
violator rights which are greater than those possessed by 
carriers who have complied with the Act and the Board’s 
regulations. While an offer of settlement may be accepted 
as reasonable even though it does not repair all past wrongs, 
it is something else to accede to a proposed settlement that 
favors the violator by giving future rights not enjoyed by 
those who abide by the law.” 

Nothing in the record impels us to reach a different deci¬ 
sion now with regard to respondent’s proposal. 

Respondent contends that its letter of registration may not 
be revoked because we did not give respondent notice of its 
violations and afford it a reasonable time within which to 
comply. Respondent relies upon section 9(b) of the Ad¬ 
ministrative Procedure Act to support its position. 

This contention was raised in the suspension phase of this 
case, and in rejecting it, we pointed out that there are two 
answers to the contention. Our cease and desist order w~as 
definite notice to the carrier that its operations were in vio¬ 
lation of the Act and the regulation. Section 9(b) of the 
Administrative Procedure Act does not require still an¬ 
other notice to a violator. Moreover, the provisions of Sec- 
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tion 9(b) are by their terms inapplicable to “cases of will¬ 
fulness”. Since we have found that American Air Trans¬ 
port’s violations were willful, no notice was required before 
instituting the present proceeding. 

The recent decisions in New England Air Express v. Civil 
Aeronautics Board, 194 F. 2d 894 (C.A.D.C.), and Air 
Transport Associates v. Civil Aeronautics Board, supra, 
fully support our view that the notice provisions of Section 
9(b) are inapplicable to this case. 

In our suspension opinion and order we limited the sus¬ 
pension of respondent’s letter of registration so as to make 
it clear that we did not intend to foreclose the carrier from 
engaging in contract flying for the armed forces pending the 
determination of the instant proceeding. The Examiner 
recommends that we permit the respondent to continue such 
operations, even though we revoke the letter of registra¬ 
tion. We do not agree. We limited the suspension to permit 
military airlift operations because at that time the ques¬ 
tion whether respondent’s letter of registration should be 
revoked had not been determined, and there existed the pos¬ 
sibility that it might not be revoked. These considerations 
no longer prevail. 

The record does not show that the holding of a letter of 
registration is a prerequisite to negotiating contracts with 
the Military Establishment for supplying military transpor¬ 
tation. But even if that were the case, we would not feel 
justified in preserving respondent’s letter of registration 
for this purpose. Insofar as the Board is concerned, the 
letter of registration only has a function as part of our pro¬ 
cedure for regulating irregular air carriers; and when re¬ 
spondent is no longer authorized to engage in irregular air 
transportation, there is no sound reason for continuing the 
existence of its letter of registration. Indeed, if we were 
to do so, we might, to that extent, be defeating the purpose 
of the military in requiring contractors for military air 
transportation to hold letters of registration. 

We do not presume to decide whether respondent’s opera¬ 
tions are necessary to the Military Establishment or under 
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what conditions the latter should avail itself of respondent’s 
services (so long as they do not constitute “air transporta¬ 
tion” within the meaning of the Civil Aeronautics Act). 
These are matters for the Military Establishment. Nor do 
vre, by withdrawing respondent’s exemption, foreclose the 
carrier from engaging in non-common carrier activities. 
Consequently, if, after we have revoked respondent’s letter 
of registration, the Military Establishment desires to enter 
into contracts with the respondent for such military trans¬ 
portation as will not constitute “air transportation”, our 
action in this proceeding does not prevent the military au¬ 
thorities from doing so. Accordingly, the revocation of re¬ 
spondent’s letter of registration will be absolute and un¬ 
conditional. 

In view of the foregoing and upon the entire record, we 
find 19 that the respondent has knowingly, willfully and 
flagrantly violated sections 401(a) and 1005(e) of the Act. 
We again reject respondent’s proposal for settlement and 
find that the only way we can effectively prevent the con¬ 
tinuation of such violations as respondent has committed is 
by revoking its letter of registration. We also find that 
such action is required by the public interest. 

An appropriate order will be entered. 

Nyrop, Chairman, Ryan and Lee, Members of the Board, 
concurred in the above opinion. Adams and Gurney, Mem¬ 
bers, did not take part in the decision. 

19 The respondent filed twenty-three exceptions to the Examiner’s Re¬ 
port. Some of the exceptions are repetitive; others so obviously devoid of 
merit as to require no discussion. We have considered each and every 
exception presented by the respondent and, unless otherwise noted herein, 
have overruled them. No contrary inference is to be drawn from our 
failure to discuss each of them. 

Respondent has also submitted numerous proposed findings, many of 
which deal with matters wholly irrelevant to this proceeding. In view 
of the complete findings we have made in this opinion, we feel that no 
useful purpose would be served in passing upon each proposed finding 
individually, and we view our findings as expressed in this opinion as 
constituting full compliance with Section 8(b) of the Administrative Pro¬ 
cedure Act. Mississippi Valley and Southeastern States Cases, 11 C.A.B. 
979, 993-994. In the preparation of this opinion, we have considered all 
of the proposed findings insofar as they are relevant to the issues of this 
proceeding, and, except to the extent that they are expressly or impliedly 
affirmed, they are denied. 
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Docket No. 5209 


[The Examinees Report referred to in this decision is not 
attached to this copy because of the wide circulation given 
at the time of its release. The report is attached to the 
original of the Board’s decision and to the official copies 
in the Board’s files and may be examined there. It will 
also be printed as part of the decision in the official Civil 
Aeronautics Board Reports.] 


Orders—Serial Number 6780 

UNITED STATES OF AMERICA 
CIVII, AERONAUTICS BOARD 
WASHINGTON, D. C. 

Adopted by the Civil Aeronautics Board at its office in 
Washington, D. C., on the 10th day of September, 1952. 

In the Matter of the Revocation of 
Letter of Registration No. 4, issued to 

AMERICAN AIR TRANSPORT AND 
FLIGHT SCHOOL, INC. 

Docket No. 5209 

Order of Revocation of Letter of Registration 

A full public hearing having been held in the above- 
entitled proceeding and the Board, upon consideration of 
the record, having issued its opinion containing its findings, 
conclusions, and decision, which is attached hereto and 
made a part hereof; 

Upon the basis of such opinion and the entire record 
herein, and under the authority contained in sections 205(a), 
416(b), 1002(c) and 1005(e) of the Civil Aeronautics Act of 
1938, as amended, and Part 291 of the Board’s Economic 
Regulations; 


It Is Ordered That : 


1. Letter of Registration No. 4, issued to American Air 
Transport and Flight School, Inc., be and it is hereby re¬ 
voked, effective 12:01 a.m., EST, October 11, 1952; 

2. On and after 12:01 a.m., EST, October 11, 1952, Amer¬ 
ican Air Transport and Flight School, Inc. (also known as 
American Air Transport, Inc.), its successors and assigns, 
cease and desist from engaging directly or indirectly in air 
transportation within the meaning of sections 1(10) and 
1(21) of the Civil Aeronautics Act of 1938, as amended; 

3. The provisions of Order Serial No. E-6175, adopted 
March 5, 1952, be and they are hereby continued in effect 
until 12:01 a.m., EST, October 11,1952; 


4. American Air Transport and Flight School, Inc., be 
notified immediately by telegram of the entry of this order, 
and thereafter be duly served with a copy of this order. 

By the Civil Aeronautics Board: 


(SEAL) 


/s/M. C. Mulligan 
M. C. Mulligan 
Secretary 


Exhibit 2 
Regulation 400-1 

Temporarily Exempting Non-Scheduled Operations From . 
Certain Provisions of Title IV of the Civil Aero¬ 
nautics Act of 1938. 

(a) Until the Authority shall adopt further rules, regu¬ 
lations or orders with respect to such matter, every air 
carrier which engages solely in non-scheduled operations 
shall be exempt from the provisions of section 401 and all 
other provisions of Title IV of the Civil Aeronautics Act 
of 1938 (except as provided in paragraph (b) of this regu¬ 
lation). Within the meaning of this regulation any opera- 
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tion shall be deemed to be non-scheduled if the air carrier 
does not hold out to the public by advertisement or other¬ 
wise that it will operate one or more airplanes between any 
designated points regularly or with a reasonable degree of 
regularity upon which airplane or airplanes it will accept 
for transportation, for compensation or hire, such members 
of the public as may apply therefore or such express or 
other property as the public may offer. 

(b) The exemptions provided by this regulation shall 
not be applicable to the provisions of subsection (L) of 
section 401 of the Act or to the reporting requirements of 
section 407 of the Act; Provided , That no provisions of any 
rule, regulation or order that may be adopted by the Au¬ 
thority requiring reports pursuant to section 407 of the 
Act shall be deemed applicable to any non-scheduled opera¬ 
tor unless such rule, regulation or order expressly provides 
that such provision is to be applicable to air carriers who 
are exclusively engaged in non-scheduled operations. 

Amended : December 7,1938. 


Exhibit 3 
Orders 

Serial Number E-5722 

UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 

Adopted by the Civil Aeronautics Board at its office in 
Washington, D. C., on the 21st day of September, 1951. 

In the matter of the investigation of air services by Large 
Irregular Carriers and Irregular Transport Carriers. 

Docket No. 5132 

Order Instituting Investigation 

Although from time to time since the adoption of the 
original “non-scheduled” exemption in 1938 the Board has 
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considered the status of irregular transport operations in 
rule making and other proceedings and has altered the 
conditions under which such services could be conducted, 
no formal investigation involving hearings with respect to 
the services performed by the Irregular Air Carriers and 
Irregular Transport Carriers has occurred since the is¬ 
suance of the Board’s opinion on May 17, 1946, in Docket 
No. 1501 (6 C.A.B. 1049). In the interim, there have been 
numerous and significant changes in conditions affecting 
air transportation and the place of noncertificated opera¬ 
tions in the air transportation system. It therefore appears 
to be desirable to institute a general investigation to obtain 
further and current economic and other information con¬ 
cerning noncertificated operations in order that the Board 
may determine its future policy with respect to Large 
Irregular Carriers and the Irregular Transport Carriers. 

In addition to the foregoing, at the present time there 
are on file with the Board numerous applications, filed by 
the existing Large Irregular Carriers pursuant to Section 
291.16 of the Board’s Regulations, requesting individual 
exemption orders relieving such carriers from the provi¬ 
sions of section 401 of the Act which prevent such carriers 
from engaging in irregular air transportation. Moreover, 
some of the Irregular Transport Carriers who have already 
received individual exemption orders as a result of Board 
approval of their individual exemption applications filed 
pursuant to Section 291.16 have requested reconsideration 
or modification of the terms and conditions of such orders, 
particularly with respect to the so-called 3- and 8-trip 
limitation in such orders. Since many of these applications 
and requests raise common or related issues of both law 
and fact, it wrould be advantageous and conducive to the 
proper dispatch of business and to the ends of justice to 
consolidate them into one proceeding. In addition, the 
applications of the Irregular Transport Carriers should be 
reopened and consolidated with this proceeding in order 
that the conclusions of policy formulated by the Board in 
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this proceeding may be made applicable, if that be deemed 
appropriate, to the Irregular Transport Carriers. 

Accordingly, It Is Ordered: 

1. That an investigation be and it hereby is instituted 
by the Board into all matters relating to and concerning air 
transportation conducted by (a) all Large Irregular Car¬ 
riers as defined by Part 291 of the Board’s Economic Regu¬ 
lations, who hold effective Letters of Registration on the 
date of adoption of this order (including Modern Air Trans¬ 
port, Inc.), and (b) all Irregular Transport Carriers to 
whom individual exemption orders have been issued ex¬ 
empting them from the provisions of section 401 insofar 
as such provisions would otherwise prevent them from 
engaging in air transportation on an irregular and infre¬ 
quent basis, such investigation to include an inquiry into 
the following issues: 

(1) Is there a need for the air transportation services 
now conducted by the Large Irregular Carriers and Irregu¬ 
lar Transport Carriers in addition to and supplemental to 
services performed by the carriers holding certificates of 
public convenience and necessity (hereinafter called the 
44 certificated carriers”). 

(2) If the answer to the foregoing issue is in the affirma¬ 
tive, what type or types of such supplemental services 
would be best adapted to the performance of the transporta¬ 
tion service required to meet the need. In this connection, 
the following will be considered: 

a. Geographical distribution. 

b. Frequency and degree of irregularity. 

c. Types of traffic to be carried, i.e., persons,.property, 

and mail. 

d. Relative price of service. 

e. Character of obligations to the public. 

(3) What would be the effect of such supplemental serv¬ 
ices on the air transportation system and are such services 
in the public interest? Would such services: 
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a. Encourage and promote the development of an air 
transportation system properly adapted to the present 
and future needs of the foreign and domestic com¬ 
merce of the United States, of the Postal Service, and 
of the national defense. 

b. Promote the regulation of air transportation in such 
manner as to recognize and preserve the inherent ad¬ 
vantages in such transportation. 

c. Promote adequate, economical, and efficient service by 
air carriers at reasonable charges, without unjust 
discriminations, undue preferences or advantages, or 
unfair or destructive competitive practices. 

d. Foster sound economic conditions in air transporta¬ 
tion. 

e. Constitute the type of competition that would assure 
the sound development of an air transportation sys¬ 
tem properly adapted to the needs of the foreign and 
domestic service of the United States, of the Postal 
Service, and of the national defense. 

f. Promote the regulation of air transportation to im¬ 
prove the relations between, and coordinate trans¬ 
portation by, air carriers. 

g. Promote the regulation of air transportation to as¬ 
sure the highest degree of safety in such transporta¬ 
tion. 

h. Be conducted economically on a continuing basis. 

i. Involve diversion of traffic, including the most profit¬ 
able long-haul traffic (frequently referred to as 
“cream-skimming”), from the certificated carriers. 

(4) Is the Board empowered under the Act, as now writ¬ 
ten, to authorize, by certificate of public convenience and 
necessity under section 401 of the Act or by exemption 
under section 416 of the Act, such supplemental services 
limited as to type of service, type of traffic, quality or quan¬ 
tity of service, and/or equipment used, or otherwise re¬ 
stricted or defined. 

(5) Should such supplemental services be authorized in 
whole or in part by permanent or temporary certificate of 
public convenience and necessity, or by exemption orders 
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or regulations issued pursuant to section 416(b) of the Act, 
or by more than one of these methods depending upon the 
facts and circumstances presented in individual cases, and 
should any classes or groups of carriers be established. 

(6) What conditions, regulations or other requirements 
should be imposed by the Board for the purpose of achiev¬ 
ing and defining such supplemental services, including 

a. the extent to which existing applicable regulations, 
limitations, restrictions or other requirements should 
be modified or amended, including, for example, the 
modification of the so-called 3- and 8-trip limitation, 
requirements relating to lease of aircraft, etc. 

b. whether maximum or minimum rates, fares and 
charges should be established and made applicable to 
such supplemental services, and if so what such fares 
should be. 

(7) Should the supplemental services be provided by 
air carriers already certificated or exempted or by air car¬ 
riers yet to be certificated or exempted. 

2. That there are hereby consolidated into this proceed¬ 
ing the pending applications for individual exemption 
orders filed by the following Large Irregular Carriers, as 
follows: 

Docket No. 3945, Aero Finance Corporation 

Docket No. 3845, Air Cargo Express, Inc. 

Docket No. 3799, Air Services, Inc. 

Docket No. 3840, Air Transport Associates, Inc. 

Docket No. 3895, All-American Airways, Inc. 

Docket No. 3908, American Air Transport, Inc. 

Docket No. 3937, Arctic-Pacific, Inc. 

Docket No. 3949, Argonaut Airways Corporation 

Docket No. 3918, Arnold Air Service, Inc. 

Docket No. 3889, Aviation Corporation of Seattle 

Docket No. 3901, Caribbean-American Lines, Inc. 

Docket No. 3798, Central Air Transport, Inc. 

Docket No. 3876, Coastal Cargo Co., Inc. 

Docket No. 3835, Continental Charters, Inc. 

Docket No. 3903, Economy Airways, Inc. 

Docket No. 3914, Federated Airlines, Inc. 

Docket No. 3925, Freight Air, Inc. 

Docket No. 3890, General Airways, Inc. 
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Docket No. 3894, Great Lakes Airlines, Inc. 

Docket No. 3869, Hemisphere Air Transport 
Docket No. 3821, Kesterson, Inc. 

Docket No. 3939, Los Angeles Air Service 
Docket No. 3887, Meteor Air Transport, Inc. 

Docket No. 3844, Miami Airline, Inc. 

Docket No. 3854, Modern Air Transport, Inc. 

Docket No. 3779, Monarch Air Service 
Docket No. 3842, New England Air Express, Inc. 
Docket No. 3948, Pearson-Alaska, Inc. 

Docket No. 3868, Peninsular Air Transport 
Docket No. 3915, Regina Cargo Airlines, Inc. 

Docket No. 3941, Robin Airlines, Inc. 

Docket No. 3806, Royal Air Service 

Docket No. 3905, Seaboard & Western Airlines, Inc. 

Docket No. 3875, Skytrain Airways, Inc. 

Docket No. 3917, Skyways International Trading and 

Transport Co., Inc. 

Docket No. 3933, Sourdough Air Transport 
Docket No. 3926, Southern Air Transport 
Docket No. 3805, Trans-Alaskan Airlines, Inc. 

Docket No. 3893, Trans American Airways 
Docket No. 3879, Trans Caribbean Air Cargo Lines, Inc. 
Docket No. 3896, Transocean Air Lines 
Docket No. 3910, Trans National Airlines, Inc. 

Docket No. 3846, Twentieth Century Air Lines, Inc. 
Docket No. 3811, U. S. Aircoach 

Docket No. 3947, United States Overseas Airlines, Inc. 
Docket No. 3913, World Airways, Inc. 

3. That the following applications for individual exemp¬ 
tion orders be and they hereby are reopened and consoli¬ 
dated into this proceeding: 

Docket No. 3916, Airline Transport Carriers, Inc. 
Docket No. 3934, American Air Export and Import Co. 
Docket No. 3784, American Flyers, Inc. 

Docket No. 3874, Associated Air Transport, Inc. 

Docket No. 3833, Blatz Airlines, Inc. 

Docket No. 3929, Capitol Airways, Inc. 

Docket No. 3936, Conner Air Lines, Inc. 

Docket No. 3951, Currey Air Transport Ltd. 

Docket No. 3848, Johnson Flying Service, Inc. 

Docket No. 4233, Overseas National Airways 
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Docket No. 3921, Paul Mantz Air Services 

Docket No. 3938, Quaker City Airways, Inc. 

Docket No. 3780, Remmert-Werner, Inc. 

Docket No. 3919, S.S.W., Inc. 

Docket No. 3839, Standard Air Cargo 

Docket No. 3922, Stewart Air Service 

Docket No. 3902, The Unit Export Company, Inc. 

The reopening of the applications listed above in this 
paragraph 3 shall not be deemed to amend, vacate or re¬ 
open at this time the individual exemption orders issued 
to the applicants, now known as Irregular Transport Car¬ 
riers, pursuant to such applications. 

4. That the application for individual exemption order 
. of each Large Irregular Carrier and Irregular Transport 

Carrier named in Paragraphs 2 and 3 hereof shall hereby 
be deemed to be amended to request that the irregular air 
transportation which the applicant seeks to engage in pur¬ 
suant to such application shall be provided for by the 
issuance of either an exemption order under section 416(b) 
or certificate of public convenience and necessity under 
section 401 of the Act; provided, however, that this para¬ 
graph shall not be applicable to any such application if the 
applicant so requests in writing at or prior to the prehear¬ 
ing conference in this proceeding; 

5. That this proceeding be assigned for hearing before 
an Examiner of the Board, at such times and places as may 
be hereafter designated. 

By the Civil Aeronautics Board: 

/s/ M. C. Mulligan 
M. C. Mulligan 
Secretary 

(Seal) 
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Regulations—Serial Number 367 


UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 

At a session of the Civil Aeronautics Board 
held at its office in Washington, D. C. 
on the 17th day of May, 1946 

The Civil Aeronautics Board, acting pursuant to the Civil 
Aeronautics Act of 1938, as amended, particularly sections 
205(a) and 416(b) thereof, and in accordance with certain 
findings and conclusions set forth in its opinion issued con¬ 
currently herewith in the Investigation of Non-Scheduled 
Air Services, Docket No. 1501, relating to non-scheduled air 
carriers; and finding that the present enforcement of all 
the provisions of Title IV of said Act would be an undue 
burden on such class of air carriers by reason of the limited 
extent of, and the unusual circumstances affecting the 
operations of such class of air carriers, and would not be in 
the public interest; and deeming its action necessary and 
appropriate to carry out the provisions of said Act, and to 
exercise and perform its powers and duties thereunder, 
hereby makes and promulgates the following regulation: 

Temporary Exemption of Non-Scheduled Operations From Certain 
Provisions of Title IV of the Civil Aeronautics Act of 1938/ 
as Amended Amendment No. 2 of Section 292.1 of the Eco¬ 
nomic Regulations. 

Effective June 15, 1946, section 292.1 of the Economic 
Regulations, as amended, is hereby amended in its entirety 
to read as follows: 

(a) Exemption.—Every air carrier which engages solely 
in non-scheduled operations shall be exempt from the pro¬ 
visions of section 401 and all other provisions of Title IV 
of the Civil Aeronautics Act of 1938, as amended (except 
as provided in paragraphs (b) and (c) of this section). 
Within the meaning of this section, any operation shall be 
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deemed to be non-scheduled if the air carrier does not hold 
out to the public expressly or by a course of conduct that 
it operates one or more aircraft between any designated 
points regularly or with a reasonable degree of regularity 
upon which aircraft it accepts for transportation for com¬ 
pensation or hire, such members of the public as apply 
therefore or such express or other property as the public 
offers. 

(b) Provisions not covered .—The exemption provided by 
this section shall not be applicable to the provisions of 
section 401(1), 407(a), and 411 of the Act: Provided, That 
no provisions of any rule, regulation or order that may be 
adopted by the Board requiring reports pursuant to section 
407 of the Act shall be deemed applicable to any non- 
scheduled air carrier unless such rule, regulation or order 
expressly provides that such provision is to be applicable 
to air carriers engaged solely in non-scheduled operations. 

(c) Indirect air carriers .—The exemption pro- 
3 vided by this section shall extend only to non- 
scheduled air carriers directly engaged in the opera¬ 
tion of aircraft in air transportation. 

(d) Reports required .—Every air carrier undertaking to 
engage solely in non-scheduled operations shall, within 30 
days after the commencement of such operations (or if 
such air carrier is already engaging in such operations on 
the effective date of this section, within 30 days after the 
effective date of this section), file with the Secretary of the 
Board a statement under oath setting forth the following 
information: 

(1) Name and address of the carrier, and location of 
principal operating base. 

(2) If a corporation, information showing state of in¬ 
corporation, and names, addresses and citizenship of the 
officers and directors and also of stockholders holding more 
than 10 per centum of the capital stock. If an individual or 
partnership, the names, addresses and citizenship of the 
owner or partners. 
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(3) As to both present and proposed services (i) points 
between which, or, if not operated between fixed points, the 
area or areas within which, service is operated; (ii) fre¬ 
quency of operations; and (iii) classes of traffic carried, 
whether passengers, property, or both. 

(4) Number and type of aircraft presently on hand and 
number and types of aircraft on order and approximate 
dates of delivery, showing type of service (passenger or 
property or both) in which used or to be used. 

(5) A copy of the schedule of rates charged, and most 
recent announcement of service issued. 

(6) Whether service is available to the general public or 
only to selected applicants under special contract. 

(7) Date service inaugurated, and if service is in opera¬ 
tion for two calendar months prior to date of report, the 
following date for such two-month period: 

(i) Revenue plane-miles flown by types of aircraft; 

(ii) Pounds and pound-miles of revenue cargo carried; 

(iii) Revenue passengers and revenue passenger-miles 
carried; 

(iv) Total revenue from all such traffic together with net 
operating profit or loss during such period; and 

(v) The number of full-time employees at end of such 
period. 

If any carrier has not been in operation for two cal- 
4 endar months prior to the date of the report, the fore¬ 
going date shall be submitted at the expiration of 
two calendar months after the inauguration of service. 

By the Civil Aeronautics Board: 

Is/ Feed A. Toombs 
Fred A. Toombs 
Secretary 


(Seal) 
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8 Regulations—Serial Number 388 

EXPLANATORY STATEMENT 
On Revision of Section 292.1 of the Economic Regulations 

Attached is the Revision of Section 292.1 of the Board’s 
Economic Regulations governing Non-Certificated Irregu¬ 
lar Air Carriers, to become effective June 10,1947. In order 
to facilitate a general understanding of the attached Regu¬ 
lation, and for that limited purpose only, the following 
statement is offered: 

Title IV of the Civil Aeronautics Act contains provisions 
pertaining to the economic regulation of air carriers. 1 
Section 401 of this Title provides that no air carrier may 
engage in air transportation 2 unless there is in effect a 
certificate of public convenience and necessity issued by the 
Board authorizing it so to engage. Other sections of this 


1 “Air Carrier” means any citizen of the United States who undertakes, 
whether directly or indirectly or by a lease or any other arrangement, to 
engage in air transportation. 

2 “Air transportation” means interstate, overseas or foreign air trans¬ 
portation or the transportation of mail by aircraft. “Interstate air trans¬ 
portation”, “overseas air transportation”, and “foreign air transporta¬ 
tion”, respectively, mean the carriage by aircraft of persons or property 
as a c-rmimon carrier for. compensation or hire or the carriage of mail by 
aircraft, in commerce between respectively— 

(a) a place in any State of the United States, or the District of Colum¬ 
bia, arid a place in any other State of the United States, or the District 
of Columbia; or between places in the same State of the United States 
thrnn«h the air space over any place outside thereof; or between places 
in the same Territory or possession of the United States, or the District 
of Columbia; 

(b) a place in any State of the United States, or the District of Colum¬ 
bia, -and any place in a Territory or possession of the United States; or 
between a place in a Territory or possession of the United States; and a 
place in any other Territory or possession of the United States; and 

(c) a place in the United States and any place outside thereof, whether 
such commerce moves wholly by aircraft or partly by aircraft and partly 
by other forms of transportation. 

It will be noted from the foregoing definition that one of the attributes 
of an air carrier is that it be a common carrier. A test of common car¬ 
riage frequently applied is whether the carrier holds itself out to the 
public as engaged in the business of carrying persons or property and 
that it will, so long as it has room, carry persons or property coming or 
brought to it for that purpose. Common carriage would not ordinarily 
include flight instruction, personal pleasure flying, flying in connection 
with one’s own business, etc. A further description of the term is con¬ 
tained in the explanatory statement attached to Part 42 of the Civil Air 
Regulations. 
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Title provide certain additional requirements for air car¬ 
riers, such as, for example, the filing of tariffs setting out 
rates and charges (Sec. 403) and the filing of reports (Sec. 
407). 

Section 416, however, permits the Board under certain 
circumstances to exempt from most of the requirements of 
Title IV certain air carriers or groups of air carriers. Under 
this prerogative the Board has in the past, in Section 292.1 
of its Economic Regulations, exempted those air carriers 
engaged solely in non-scheduled operations from the re¬ 
quirement of a certificate of public convenience and neces¬ 
sity and from practically all other provisions of Title IV. 
Generally, those same non-scheduled air carriers would be 
classed, under the attached Regulation, as Irregular Air 
Carriers and would continue to be exempt from the require¬ 
ment of a certificate of public convenience and necessity 
while being made subject to many other requirements from 
which they were previously exempted. 

As will be seen from paragraphs (a) and (b) of the at¬ 
tached Regulation, Irregular Air Carriers include only 
those carriers which (1) do not hold a certificate of public 
convenience and necessity; 3 (2) do not operate within 
Alaska; 4 (3) are not Alaskan Air Carriers; 5 (4) are not 
operating pursuant to some other Board exemption. 6 

These carriers may not, after September 10, 1947, carry 
persons in foreign air transportation, and may not conduct 
service between any points with regularity or a reasonable 

3 The issuance of an air carrier operating certificate pursuant to Part 
42 of the Civil Air Regulations (pertaining to “safety” requirements) 
does not constitute an air carrier a “certificated air carrier”, nor does any 
other kind of certificate except a certificate of public convenience and 
necessity as provided for in section 401 of the Act. 

* This does not preclude operations by Irregular Air Carriers as be¬ 
tween one or more points in Alaska, on the one hand, and a point or 
points in other United States territories or possessions or in the conti¬ 
nental United States on the other. 

5 Covered by Section 292.2 of the Economic Regulations. 

6 The Board is simultaneously issuing Section 292.5 of the Economic 
Regulations establishing a class of air carriers, known as Non-certifi- 
cated Cargo Carriers, open only to certain active air cargo carriers, which 
had on file with the Board prior to May 5, 1947, applications for certifi¬ 
cates of public convenience and necessity to carry cargo only. A carrier 
operating as a Non-certificated Cargo Carrier under Section 292.5 could 
not also operate as an Irregular Air Carrier under Section 292.1. 
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degree of regularity. As to whether any particular opera¬ 
tion might be deemed to be irregular within the meaning 
of this Regulation, reference is made to the Board’s dis¬ 
cussions of the matter in its decisions in the Page and 
Trans-Marine cases, Dockets 1896 and 1967, respectively, 
and its Investigation of Nonscheduled Air Services, Docket 
1501. In addition, an order consented to by the carrier was 
approved and entered by the Board in Matter of the Non- 
certificated Operations of Trans-Caribbean Air Cargo 
Lines, Inc., Docket 2593, from which further guidance as to 
the extent of permissible operations may be obtained. 7 

The word “point” is defined as an airport and all 
9 territory in a 25-mile radius. Thus, for example, 
service to or from LaGuardia Airport, Newark Air¬ 
port, Floyd Bennett Field, Roosevelt Field, or Teterboro 
Airport, on the one hand, and Washington National Air¬ 
port, on the other, would be considered as one service and 
a pattern of regularity of operations would not be affected 
by alternating use of the airports in the New York area. 
The Regulation also provides that these carriers may not 
conduct regular service within any point; that is, as between 
LaGuardia Airport, Newark Airport, Floyd Bennett Field, 
etc. 8 


7 Paragraph 3 of this consent order provides that the carrier cease and 
desist from operating flights in air transportation between any points 
“. . . (b) regularly or with a reasonable degree of regularity, which 
regularity is reflected by the operation of a single flight per week on the 
same day of each week between the same two points, or is reflected by the 
recurrence of operations of two round trip flights, or flights varying from 
two to three or more such flights, between any same two points each week 
in succeeding weeks, without there intervening other weeks or approxi¬ 
mately similar periods at irregular but frequent intervals during which 
no such flights are operated so as thereby to result in appreciable definite 
breaks in service: it being intended by this subparagraph to require ir¬ 
regularity in service between any such points but not to preclude the 
operation of more than one or two such flights in any given week, nor to 
prescribe any specific maximum limitation upon the number of flights 
which may be performed in any one week, if infrequency and irregularity 
of service is otherwise achieved through variations in numbers of flights 
and intervals between flights and through frequent and extended definite 
breaks in service ...” 

Similar provisions also have been included in cease and desist orders 
entered as to Willis Air Service, Inc., Docket No. 2639, and Trans-Luxury 
Airlines, Inc., Docket No. 2589. 

8 Without disclaiming jurisdiction over sightseeing operations, the 
Board does not deem this provision to prohibit regular local sight-seeing 
operations, which take off and land only at the same airport. 
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There are probably certain types of service which appear 
to lend themselves to non-certificated air carrier operations 
and yet which, due to their very nature, might tend to be 
conducted with a regularity in excess of that permitted by 
the Regulation. Such might be the case as to so-called “air 
tours ’ 9 or “all expense tours,” conducted, for example, each 
week-end to some resort region. A person desiring to con¬ 
duct such service would not be prevented by this or any 
other regulation, however, from applying to the Board for 
a certificate of public convenience and necessity under 
section 401 of the Act or for an appropriate exemption 
under section 416 .of the Act. 

With regard to the exemptions extended to Irregular Air 
Carriers by this Regulation there is a distinction made be¬ 
tween such carriers according to the weight of the aircraft 
which they utilize in air transportation . 9 As set out in 
subparagraph (c) (2) greater exemptions are extended to 
those Irregular Air Carriers which do not utilize in air 
transportation any single aircraft having a gross take-off 
weight over 10,000 pounds, or three or more aircraft (not 
including those under 6,000 pounds) whose aggregate gross 
take-off weight exceeds 25,000 pounds. 

These carriers utilizing smaller aircraft must meet only 
the following requirements of the Civil Aeronautics Act: 
(1) Maintain certain prescribed rates of compensation, 
maximum hours and other working conditions for airmen 
(subsection 401(1)); (2) Provide safe service, equipment 
and facilities (subsection 404(a)); (3) File such reports 
and maintain records and accounts in such form as may be 
required by the Board 10 (subsections 407(a), (d)) and to 
give the Board access at all times to accounts, records, 
documents, correspondence, etc. (subsection 407(e)); (4) 

9 This would not include aircraft utilized solely in connection with such 
other operations as flight training, private plane rentals, crop dusting, 
etc. 

10 No reporting or accounting requirements had been established for 
these carriers by the date of this Regulation. Such requirements as are 
subsequently established will be distributed to all carriers registering 
under the regulation. 
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Refrain from engaging in any unfair or deceptive practices 
or unfair methods of competition (section 411); (5) Be 
subject to Board inquiry into the management of the busi¬ 
ness of the carrier (section 415). Furthermore, no officer 
or director of such a carrier may profit in any way from 
the negotiation or sale of any of the securities issued by the 
carrier (subsection 409(b)). 

Should one of these carriers begin using, in its air trans¬ 
portation, services that would result in removing it from 
the category of an operator of small aircraft, it is required 
to notify the Board immediately, and thereafter would have 
the additional obligations imposed on Irregular Air Car¬ 
riers operating larger equipment. 

The requirements of the Act to which Irregular Air 
Carriers operating larger equipment are subjected, as set 
out in subparagraph (c) (1) of the Regulation, are more 
extensive. Particular attention is directed to the require¬ 
ment of section 403 of the Act that carriers publish and 
file with the Board tariffs showing individual and joint 
rates, fares, classifications and practices in connection with 
their services and that such tariffs be observed. Tariff 
filings must conform to the requirements of Section 224.1 
of the Board’s Economic Regulations: however, this sec¬ 
tion provides for waiver of particular requirements on 
application, in the event, for example, that the peculiar 
characteristics of a carrier’s services render it impossible 
for it to comply with the general requirements; section 403 
also specifies persons to whom free or reduced rate trans¬ 
portation may be issued without violation of the Act. 

In addition, these carriers utilizing larger equipment are 
required to file quarterly operational reports to reflect the 
extent and character of their activities as provided in sub- 
paragraph (c) (6) of the Regulation. 

With respect to such exemptions as have been granted 
to all Irregular Air Carriers regarding sections 408, 409 
and 412 of the Act, it should be pointed out that one of the 
effects of Board approval of filings under these sections is 
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to relieve the parties thereto from the operation of the 
so-called “antitrust” laws. By exempting the carriers to 
some extent from the requirement of filing under these 
sections, the Board has not thereby suspended the operation 
of the antitrust laws. There is nothing, however, to prevent 
a carrier desiring relief from such laws with respect to any 
arrangement otherwise fileable from making an appropriate 
filing, even though not required by this Regulation to do so. 
Board approval thereof, if obtained, would effect the de¬ 
sired relief. 

As provided in paragraph (d) of the Regulation, Irregu¬ 
lar Air Carriers, in order to enjoy the benefits of the 
exemptions granted, are required to register with the Board 
and to hold an effective Letter of Registration. For the 
carrier’s convenience in registering, appropriate forms are 
attached to the Regulation. 

Because Irregular Air Carriers have not heretofore been 
subjected to economic regulations of the extent prescribed 
in the revised Section 292.1, and therefore may be un¬ 
familiar with such regulations, it is important that all such 
carriers acquaint themselves to the greatest degree possible 
not only with all pertinent provisions of the Civil Aero¬ 
nautics Act, but also with the Board’s Economic 
10 Regulations issued thereunder. Accordingly, there is 
set out below, for information purposes only, a list 
of Economic Regulations, one or more of which are appli¬ 
cable to all Irregular Air Carriers, showing the sections 
of the Act under which they were promulgated. These 
regulations, together with copies of the Civil Aeronautics 
Act of 1938, as amended, are obtainable at nominal cost 
from the Superintendent of Documents, Government Print¬ 
ing Office, Washington, D. C. Regulations prescribing re¬ 
porting and accounting requirements under section 407(a) 
and (d) will be forthcoming in the near future. 
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Subject 

Filing of Tariffs. 

Free or Reduced Rate Transpor¬ 
tation. 

Stock Ownership Reports by Of¬ 
ficers and Directors. 

Stock Ownership Report by Air 
Carrier Affiliates. 

Approval of Interlocking Rela¬ 
tionship. 

Filing of Intercarrier Agree¬ 
ments. 

Access to Aircraft. 

Rules of Practice Before Board. 

Regulations—Serial Number 388 

11 UNITED STATES OF AMEBICA 

CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 

Adopted By the Civil Aeronautics Board At Its Office In 
Washington, D. C. on the 5th Day of May, 1947. 

The Civil Aeronautics Board, having held a hearing and 
issued its opinion in the Investigation of Non-Scheduled 
Air Service, Docket No. 1501, relating to non-certificated air 
carriers, 1 having circulated for comment a draft and there¬ 
after a revised draft of proposed regulation relating to non- 
certificated air carriers, having considered written com¬ 
ments and oral argument thereon in Docket No. 2742, and 
having also considered other data and information 2 avail¬ 
able to the Board, finds as follows: 

1 As used herein the term “non-certificated air carriers” refers to air 
carriers engaging in air transportation which do not hold certificates of 
public convenience and necessity issued by the Board, and the term "cer¬ 
tificated air carriers” refers to air carriers which do hold such certificates. 

2 Such data and information include, among other things, the reports 
heretofore filed with the Board pursuant to Section 292.1 of the Economic 
Regulations, data obtained in investigations made by the enfor cem ent 
staff of the Board, financial Forms 41, 2380 and 2780, and other report s 
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1. Since 1938 there has been in effect an exemption regu¬ 
lation adopted by the Board which exempts non-certificated 
air carriers from all provisions of Title IV of the Civil 
Aeronautics Act (other than sections 401(1) and 407(a), 
and, since June, 1946, section 411) so long as they engage 
only in irregular services as defined in such regulation- At 
the time such regulation was originally adopted the Board 
believed it was undesirable to provide for the detailed 
economic regulation of the operations of such carriers 
without further study. Since that time and particularly 
following the close of the war, the Board has accumulated 
information and data which indicate that the aggregate 
operations of such carriers have increased in scope and 
importance, and that operations by individual carriers are 
frequently extensive. Some such operations have been con¬ 
ducted with little regard to the responsibility and duty 
owed to the public by a common carrier with respect to 
service, and have resulted in numerous complaints to the 
Board concerning tariff and operating practices, including 
but not limited to failure of such carriers to perform the 
service agreed upon, great variations in the fares and rates 
charged by the same carrier for comparable service, failure 
to make refunds to passengers and shippers for transporta¬ 
tion not performed, misrepresentation of equipment, facil¬ 
ities and services, and use of inadequate and makeshift 
equipment and facilities. Both the protection of the public 
from improper practices by such non-certificated air car¬ 
riers and protection of the certificated carriers against 
unregulated competition require that additional regulatory 
provisions of the Civil Aeronautics Act be now made appli¬ 
cable to such non-certificated air carriers. 

2. In addition to the public demand and need for air 
transportation services furnished by the certificated air 
carriers on regularly scheduled operations, there is public 

filed with the Board by the certificated air carriers, informal complaints 
filed against non-certificated air carriers, and applications for air carrier 
operating certificates filed with the Civil Aeronautics Administration pur¬ 
suant to Fart 42 of the Civil Air Regulations. 


demand and need at the present time for air services on an 
irregular basis both to certificated and non-certificated 
points. Such irregular services vary greatly with respect 
to type of service, and fill a need which, because of fluctua¬ 
tions in the demand and the impossibility of determining 
where and when the demand will arise, by its very nature 
cannot be fulfilled economically by carriers operating on 
regular schedules and routes. Such services can be per¬ 
formed by non-certificated air carriers, and because of their 
knowledge of local conditions or willingness to perform 
specialized types of services such services can frequently 
be performed by them more adequately, economically and 
quickly than by certificated carriers. To require the certifi¬ 
cation of such carriers at the present time would be im¬ 
practicable because it would be necessary to issue a certifi¬ 
cate of public convenience and necessity which would either 
impose no substantial limitations upon operations or which 
would substantially reduce the flexibility and usefulness 
of the operations of such carriers. Certification, in the case 
of many small scale operations, would be uneconomical and 
would tend to prevent or retard the development of new 
types of services designed to meet special conditions. Be¬ 
cause of the fact that irregular services meet a different 
need and must be infrequent and irregular, such services, 
if properly regulated under provisions of the Act other 
than those relating to certificates of public convenience and 
necessity, will not under present conditions have adverse 
competitive effect upon, the services performed by the cer¬ 
tificated air carriers. 

3. In view of the considerations mentioned in paragraphs 
1 and 2 hereof, and in order to insure the flexibility in the 
conduct of irregular services which is implicit in exemption 
of non-certificated air carriers from certification, Irregular 
Air Carriers, as defined in Section 292.1 below, should 
continue to be exempted from the requirements of section 
401 of the Act other than subsection (1). Protection of the 
public and the orderly development of the air transporta¬ 
tion system in accordance with the objectives of section 2 
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of the Act, however, require that certain provisions of the 
Act which are not directly related to the certification 
12 provisions of the Act should be made applicable to 
the Irregular Air Carriers utilizing equipment of 
substantial size. Such carriers are now subject to sections 
401(1), 407(a) and 411, and these requirements should be 
continued. In addition such carriers should now be made 
subject to sections 403, 404(b), 407(b), 407(c), 407(d), 
407(e), 409(b), 410, 415 and 416; and to the requirements 
of section 404(a) relating to safe service, equipment and 
facilities. In addition, such carriers should be made subject 
to the provisions of sections 408, 409(a), 412, 413 and 414, 
except to the extent, as more fully set forth in paragraph 
(c) of Section 292.1 below, that such provisions involve 
other Irregular Air Carriers. 

4. A portion of the irregular air service now being per¬ 
formed is performed by small air carriers operating a 
limited number of planes of small size. From reports sub¬ 
mitted to the Board it appears that non-certificated air 
carriers operating one or more aircraft having a gross 
take-off weight in excess of 10,000 pounds constituted less 
than 20 percent of the total number of non-certificated air 
carriers, but flew approximately 90 percent of the total 
revenue passenger miles flown by all such' carriers. It 
would thus appear that Irregular Air Carriers operating 
aircraft under 10,000 pounds may be subjected to a much 
lesser degree of economic regulation without materially 
affecting the over-all air transportation system. Such 
operations are limited in scope, do not represent a serious 
threat to certificated operations, and extensive regulation 
thereof at this time would be unduly burdensome and costly 
to such carriers, would tend to increase the cost and impair 
the value of such services to the public, and would impose 
unnecessary additional administrative burden upon the 
Board. Accordingly, such Irregular Air Carriers should 
not be made subject to sections 403. 404(b), 407(b), 407(c), 
408, 409(a), 410 and 412, but should be made subject to all 
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other provisions of the Act to which the Irregular Air Car¬ 
riers utilizing equipment of substantial size are subject. 

In drawing the line between the Irregular Air Carriers 
utilizing equipment of substantial size and the Irregular 
Air Carriers which utilize only smaller equipment, the 
Board finds that the use of a single aircraft unit having 
an allowable gross take-off weight in excess of 10,000 pounds 
would involve an operation of substantial size in relation 
to the service offered to the public and the competitive 
effect upon other air carriers; and that the use of aircraft 
units having an allowable gross take-off weight between 
6,000 and 10,000 pounds and an aggregate gross take-off 
weight in excess of 25,000 pounds would likewise involve 
a substantial operation. 

5. Section 292.1 of the Economic Regulations as revised 
herein, unlike the exemption heretofore in effect does not 
provide for exemption from the Act with respect to the 
carriage of persons in foreign air transportation. The 
Board finds that notwithstanding the findings in paragraphs 
2 and 3 hereof the continuation of the exemption with 
respect to such transportation is no longer justified in view 
of the recent substantial extension of our international air 
transportation system, as well as the recent award of 
foreign air carrier permits, and in view of the smaller 
traffic potential which the Board finds to exist in the field 
of international air transportation as compared with inter¬ 
state and overseas air transportation. 

6. As a condition to the grant of the exemptions provided 
for in Section 292.1 below, such section will provide for 
letters of registration to be issued to Irregular Air Car¬ 
riers, for quarterly operation reports, and for special re¬ 
ports on the institution of service with large aircraft by 
such carriers theretofore utilizing only small aircraft. 
These requirements are deemed necessary in order that the 
Board may maintain adequate supervision and obtain in¬ 
formation with respect to exempted operations. 


7. Unless specific provision were made herein the officers 
and directors of Irregular Air Carriers otherwise would 
be subject to the interlocking relationships provisions of 
section 409 of the Act, even through the Irregular Air 
Carriers in which they hold their positions are wholly or 
partially exempted from such provisions by the terms of 
Section 292.1 below. The Board’s statutory powers to grant 
exemptions from provisions of Title IV of the Act extend 
only to air carriers and not to individuals or persons other 
than air carriers. Certain interlocking relationships as 
specified in section 409 occupied by such persons are lawful 
only if approved by the Board upon due showing, in the 
form and manner prescribed by the Board, that the public 
interest will not be adversely affected thereby. The Board 
has determined in this regard that since it is granting 
exemption to certain Irregular Air Carriers from the re¬ 
quirements of section 409 with respect to certain relation¬ 
ships, a due showing within the meaning of the statute to 
justify approval of an interlocking relationship, upon 
application filed by an officer or director of an Irregular 
Air Carrier, would be made by a showing that such carrier 
itself had been granted an exemption from the necessity of 
obtaining approval. To require each such officer or director 
to file such an application and make such a showing, how¬ 
ever, would appear to impose a useless administrative 
burden upon the Board and would not be conducive to the 
proper dispatch of business and to the ends of justice. The 
Board has determined, therefore, that such showing by all 
such officers and directors individually shall be presumed 
to have been made, and upon the basis thereof has granted 
blanket approval of such interlocking relationships in Sec¬ 
tion 292.1 below. 

8. In view of the foregoing considerations, the present 
enforcement of the provisions of Title IV, except to the 
extent required in Section 292.1 below, would be an undue 
burden on Irregular Air Carriers by reason of the limited 
extent of, and the unusual circumstances affecting the 
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operations of such carriers, and would not be in the public 
interest. 

13 On the basis of the foregoing findings and pursu¬ 
ant to the Civil Aeronautics Act of 1938, as amended, 
particularly sections 205(a) and 416(b) thereof, and for 
the purpose of providing for the economic regulation of 
services conducted on an irregular basis by non-certificated 
air carriers, the Civil Aeronautics Board hereby amends 
Section 292.1 of the Economic Regulations in its entirety 
to read as follows effective June 10, 1947: 

Section 292.1 Of The Economic Regulations 
Irregular Air Carriers 

(a) Applicability .—This section shall not apply to any 
air carrier authorized by a certificate of public convenience 
and necessity to engage in air transportation, to Alaskan 
Air Carriers, to operations within Alaska, or to any non- 
certificated air carrier engaged in air transportation pur¬ 
suant to special or individual exemption by the Board or 
pursuant to exemption created by any other section of the 
Economic Regulations. 

(b) Classification .—There is hereby established a classi¬ 
fication of non-certificated air carriers to be designated as 
“Irregular Air Carriers.” An Irregular Air Carrier shall 
be defined to mean any air carrier (1) which does not hold 
a certificate of public convenience and necessity under sec¬ 
tion 401 of the Civil Aeronautics Act of 1938, as amended, 
(2) which directly engages in interstate or overseas air 
transportation of persons and property or foreign air 
transportation of property only, and (3) which does not 
hold out to the public, expressly or by a course of conduct, 
that it operates one or more aircraft between designated 
points, or within a designated point, regularly or with a 
reasonable degree of regularity upon which aircraft it 
accepts for transportation, for compensation or hire, such 
members of the public as apply therefor or such property 
as the public offers. No air carrier shall be deemed to be 
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an Irregular Air Carrier unless the air transportation 
services offered and performed by it are of such infre¬ 
quency as to preclude an implication of a uniform pattern 
or normal consistency of operation between, or within, such 
designated points. Within the meaning of this definition 
a “point’’ shall mean any airport or place where aircraft 
may be landed or taken-off, including the area with a 25- 
mile radius of such airport or place. 

(c) Exemptions. 

(1) General .—Except as otherwise provided in this sec¬ 
tion, Irregular Air Carriers shall be exempt from all pro¬ 
visions of Title IV of the Civil Aeronautics Act of 1938, 
as amended, other than the following: 

(i) Subsection 401(1) (Compliance with Labor Legisla¬ 
tion) ; 

(ii) Section 403 (Tariffs); 

(iii) Subsection 404(a) (Carrier’s Duty to Provide Serv¬ 
ice, etc.), only in so far as said subsection requires air 
carriers to provide safe service, equipment, and facilities 
in connection with air transportation; 

(iv) Subsection 404(b) (Discrimination); 

(v) Subsection 407(a) (Filing of Reports): Provided , 
That no provision of any rule, regulation, term, condition 
or limitation prescribed pursuant to said subsection 407(a) 
shall be applicable to Irregular Air Carriers unless such 
rule, regulation, term, condition or limitation expressly so 
provides; 

(vi) Subsection 407(b) (Disclosure of Stock Ownership); 

(vii) Subsection 407(c) (Disclosure of Stock Ownership 
by Officers or Directors); 

(viii) Subsection 407(d) (Form of Accounts): Provided, 
That no provision of any rule, regulation, term, condition 
or limitation prescribed pursuant to said subsection 407(d) 


shall be applicable to Irregular Air Carriers unless such 
rule, regulation, term, condition or limitation expressly so 
provides; 

(ix) Subsection 407(e) (Inspection of Accounts and 
Property); 

(x) Section 408 (Consolidation, Merger, and Acquisition 
of Control): Provided, That Irregular Air Carriers shall 
be exempt from section 408 in so far as said section would 
make it unlawful, without prior approval by the Board, 
(a) for any Irregular Air Carrier or any person controlling 
any such carrier to purchase, lease, or contract to operate 
the properties, or any substantial part thereof, of another 
Irregular Air Carrier, (b) for any Irregular Air Carrier 
to consolidate or merge with another Irregular Air Carrier, 
and (c) for any Irregular Air Carrier or any person con¬ 
trolling any such air carrier to acquire control of another 
Irregular Air Carrier; Provided further, That any Irregu¬ 
lar Air Carrier which consolidates or merges with another 
Irregular Air Carrier and any Irregular Air Carrier or any 
person controlling any such carrier that acquires control 
of, or purchases, leases, or contracts to operate the proper¬ 
ties, or any substantial part thereof, of another Irregular 
Air Carrier pursuant to the exemption granting herein, 
shall submit to the Board, not more than 30 days following 
the consummation of the transaction, a report indicating in 
reasonable detail the nature and result of the transaction. 

(xi) Subsection 409(a) (Interlocking Relationships): 
Provided, That if an application by any Irregular Air Car¬ 
rier for approval of an interlocking relationship in exist¬ 
ence on the effective date of this section is filed with the 
Board prior to a date 30 days after the effective date of 
this section, such air carrier may retain the officer, director, 
member, or stockholder involved in such relationship pend¬ 
ing final disposition by the Board of said application: Pro¬ 
vided further, That Irregular Air Carriers shall be exempt 
from subsection 409(a) in so far as said subsection would 
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make it unlawful, without prior approval by the Board, 
(a) for any Irregular Air Carrier to have and retain an 
officer or director who is an officer, director, or member, or 
who as a stockholder holds a controlling interest, in another 
Irregular Air Carrier, ( b ) for any Irregular Air Carrier, 
knowingly and willfully, to have and retain an 
14 officer or director who has a representative or nomi¬ 
nee who represents such officer or director as an 
officer, director, or member, or as a stockholder holding a 
controlling interest, in another Irregular Air Carrier; 

(xii) Subsection 409(b) (Profit from Transfer of Secur¬ 
ities) ; 

(xiii) Section 410 (Loans and Financial Aid); 

(xiv) Section 411 (Methods of Competition); 

(xv) Section 412 (Pooling and Other Agreements): Pro¬ 
vided, That Irregular Air Carriers shall be exempt from 
section 412 until 60 days after the effective date of this 
section: Provided further, That Irregular Air Carriers 
shall be exempt from section 412 in so far as said section 
would require any Irregular Air Carrier to file with the 
Board a copy or a memorandum or certain contracts or 
agreements (other than contracts or agreements for pooling 
or apportioning earnings, losses, traffic, service or flying 
equipment), or of modifications or cancellations thereof, 
between such carrier and any other Irregular Air Carrier; 

(xvi) Section 413 (Form of Control); 

(xvii) Section 414 (Legal Restraints); 

(xviii) Section 415 (Inquiry into Air-Carrier Manage¬ 
ment) ; 

(xix) Section 416 (Classification and Exemption of 
Carriers). 

(2) Additional Exemptions for Irregular Air Carriers 
Utilizing Small Aircraft. —Subdivisions (ii), (iv), (vi), 
(vii), (x), (xi), (xiii) and (xv) of subparagraph (1) of this 
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paragraph shall not apply to any Irregular Air Carrier 
which does not utilize in its air transportation services any 
single aircraft unit having an allowable gross take-off 
weight in excess of 10,000 pounds, or three or more aircraft 
units (not including any aircraft unit having an allowable 
gross take-off weight of less than 6,000 pounds) having an 
aggregate allowable gross take-off weight in excess of 
25,000 pounds. 

(3) Additional Temporary Exemptions in Foreign Air 
Transportation .—Notwithstanding any other provisions of 
this section, Irregular Air Carriers for a period of three 
months after the effective date of this section, shall, with 
respect to foreign air transportation of persons, be exempt 
from all provisions of sections 401 (except subsection 
401(1)) and 403 of the Civil Aeronautics Act of 1938, as 
amended, only, however, to the extent that such foreign 
air transportation of persons is confined to operations of 
the type exempted under section 292.1 prior to this revision 
of such section. 

(4) Approval of Certain Interlocking Relationships .— 
To the extent that any officer or director of an Irregular 
Air Carrier would, without prior approval by the Board, 
be in violation of any provision of subsection 409(a) (3) of 
the Civil Aeronautics Act of 1938, as amended, by reason 
of any interlocking relationship with another Irregular Air 
Carrier, such relationship is hereby approved. 

(5) Effect on Other Statutes .—The exemptions herein¬ 
above granted from certain provisions and requirements 
of sections 408, 409, and 412 shall not constitute an order 
made under such sections, within the meaning of section 
414, and shall not confer any immunity or relief from opera¬ 
tion of the “antitrust laws,” or any other statute (except 
the Civil Aeronautics Act of 1938, as amended), with re¬ 
spect to any transaction, interlocking relationship or agree¬ 
ment otherwise within the purview of such section. 

(6) Operational Reports by Irregular Air Carriers .— 
On or before July 20,1947, and thereafter on or before the 
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20th day of every October, January, April and July, each 
Irregular Air Carrier, except those Irregular Air Carriers 
utilizing only small aircraft, as specified in subparagraph 
(2) of this paragraph, shall file with the Board a quarterly 
operational report covering the period of the three preced¬ 
ing calendar months, showing all flights operated in air 
transportation during such period, and stating, with respect 
to each such flight, the dates of departures and arrivals and 
the origin, destination and intermediate points served. 
Whenever any Irregular Air Carrier theretofore utilizing 
only small aircraft, as specified in subparagraph (2) of this 
paragraph, undertakes to utilize in its air transportation 
services any single aircraft unit having an allowable gross 
take-off weight in excess of 10,000 pounds, or three or more 
aircraft units (not including any aircraft unit having an 
allowable gross take-off weight of less than 6,000 pounds) 
having an aggregate allowable gross take-off weight in ex¬ 
cess of 25,000 pounds, such Irregular Air Carrier shall 
notify the Board in writing within not more than ten days 
after the actual commencement of such utilization. 

(d) Registration for Exemption. 

(1) Letter of Registration Required. —From and after 
60 days after the effective date of this section no Irregular 
Air Carrier may engage in any form of air transportation 
unless there is then outstanding and in effect with respect 
to such air carrier a Letter of Registration issued by the 
Board: Provided, That if any Irregular Air Carrier, other¬ 
wise authorized to engage in air transportation pursuant 
to this section, shall file with the Board within 60 days 
after the effective date of this section, an application for 
a Letter of Registration, such applicant may engage in 
such air transportation until such Letter has been issued, 
or such applicant has been notified that it appears to the 
Board that such applicant is not entitled to the issuance of 
such Letter. 

(2) Issuance of Letter of Registration .—Upon the filing 
of proper application therefor, the Board shall issue, to 
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any Irregular Air Carrier, a Letter of Registration which, 
unless otherwise sooner rendered ineffective, shall expire 
and be of no further force and effect, upon a finding by the 
Board that enforcement of the provisions of section 401 
(from which exemption is provided in this section) would 
be in the public interest and would no longer be an undue 
burden on such Irregular Air Carrier or Class or Irregular 
Air Carriers. Such application shall be certificated to by 
a responsible official of such carrier as being correct, and 
shall contain the following information: (i) date; (ii) name 
of carrier; (iii) mailing address; (iv) location of 
15 principal operating base; (v) if a corporation, the 
place of incorporation, the name and citizenship of 
officers and directors and a statement that at least 75 per 
centum of the voting interest is owned or controlled by per¬ 
sons who are citizens of the United States or of one of its 
possessions; (vi) if an individual or partnership, the name 
and citizenship of owners or partners; (vii) the types and 
numbers of each type of aircraft utilized in air transporta¬ 
tion. Such application shall be submitted in duplicate in 
letter form or on C.A.B. Form No. 2789 which is available on 
request for the convenience of applicants. 

(3) Non-transferability of Letter of Registration. —A 
Letter of Registration shall be non-transferable and shall 
be effective only with respect to the person named therein. 

(4) Suspension of Letter of Registration. —Letters of 
Registration shall be subject to immediate suspension when, 
in the opinion of the Board, such action is required in the 
public interest. 

(5) Revocation of Letter of Registration. —Letters of 
Registration shall be subject to revocation, after notice and 
hearing, for knowing and willful violation of any provision 
of the Civil Aeronautics Act of 1938, as amended, or of any 
order, rule or regulation issued under any such provision, 
or of any term, condition or limitation of any authority 
issued under said Act or regulations. 






(e) Separability .—If any provision of this section or 
the application thereof to any air transportation, person, 
class of persons, or circumstances is held invalid, the re¬ 
mainder of the section and the application of such provi¬ 
sions to other air transportation, persons, classes of per¬ 
sons, or circumstances shall not be affected thereby. (52 
Stat. 984 and 1004, as amended; 49 U. S. C. 425a and 496b). 


NOTE: The record-keeping and reporting requirements 
of this section have been approved by the Bureau of the 
Budget in accordance with the Federal Reports Act of 1942. 

By the Civil Aeronautics Board: 


(Seal) 

• • • 


/s/ M. C. Mulligan 
Secretary 




5 Regulations—Serial Number ER-128 


UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 

Economic Regulations, Amendment to § 292.1. Adopted: 

June 9, 1948, Effective: July 15, 1948. 

Irregular Air Carriers 

The amendment of § 292.1 in effect permits Small Irregu¬ 
lar Air Carriers to engage in the foreign air transportation 
of persons. This change is accomplished (1) by eliminating 
the restriction against the foreign air transportation of 
persons by all Irregular Air Carriers [paragraph (b) item 
(2)], and (2) by prohibiting Large Irregular Air Carriers 
from engaging in the foreign air transportation of persons 
[paragraph (f)]. 

The amendment also clarifies the existing regulations by 
removing the definition of the term “point” in paragraph 
(b) and placing it in a separate paragraph (f). The defini¬ 
tion has not been changed. 


Interested persons have been afforded an opportunity to 
participate in the making of this amendment and due con¬ 
sideration has been given to all relevant matter submitted. 

In consideration of the foregoing the Board hereby 
amends § 292.1 of the Economic Regulations (14 CFR 292.1) 
Irregular Air Carriers as follows, effective July 15, 1948: 

(1) By amending the first unnumbered paragraph of 
paragraph (b) to read as follows: 

§292.1 Irregular Air Carriers. • * * 

6 (b) Classification . There is hereby established a 

classification of non-certificated air carriers to be 
designated as “Irregular Air Carriers.” The term “Ir¬ 
regular Air Carrier” means any air carrier which (1) 
directly engages in air transportation, (2) does not hold 
a certificate of public convenience and necessity under §401 
of the Civil Aeronautics Act of 1938, as amended, and (3) 
does not operate, or hold out to the public expressly or by 
course of conduct that it operates, one or more aircraft 
between designated points, or within a designated point, 
regularly or with a reasonable degree of regularity, upon 
which aircraft it accepts for transportation, for compensa¬ 
tion or hire, such members of the public as apply therefor or 
such property as the public offers. No air carrier shall be 
deemed to be an Irregular Air Carrier unless the air trans¬ 
portation services offered and performed by it are of such 
infrequency as to preclude an implication of a uniform pat¬ 
tern or normal consistency of operation between, or within, 
such designated points. 

(2) By relettering the existing paragraph (e) as para¬ 
graph (g) and adding the following new paragraph (e) 
and (f). 

§292.1 Irregular Air Carriers. * * * 

(e) Operational Limitations for Large Irregular Air Car¬ 
riers. Large Irregular Air Carriers shall not engage in the 
foreign air transportation of persons, and are not granted 
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any exemption by this regulation from the provisions of 
the Civil Aeronautics Act of 1938, as amended, with respect 
to such foreign air transportation of persons. 

7 (f) Definitions. The term “point” as used in this 

section shall mean any airport or place where air¬ 
craft may be landed or taken off, including the area within 
a 25-mile radius of such airport or place. (Secs. 205(a), 
416,52 Stat. 984,1004; 49 U.S.C. 425(a), 496) 

By the Civil Aeronautics Board: 

Is/ M. C. Mulligan 
M. C. Mulligan 
Secretary 

(Seal) 


16 CIVIL AERONAUTICS BOARD, 

ECONOMIC REGULATIONS, 

JULY 1, 1949. 

(Amended by ER-151 and ER-154) 

Past 291— Classification and Exemption of 
Irregular Air Carriers 

Sec. 

291.1 Definitions. 

291.2 Classification. 

291.3 Small irregular carriers; exemptions. 

291.4 Small irregular carriers; duration of exemption. 

291.5 Small irregular carriers; approval of certain inter¬ 

locking relationships. 

291.6 Small irregular carriers; effect on other statutes. 

291.7 Small irregular carriers; conditions to exercise of 

temporary exemption privilege. 

291.8 Small irregular carriers; issuance of letter of regis¬ 
tration. 

Small irregular carriers; restrictions on issuance of 
letter of registration. 


291.9 
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291.10 Small irregular carriers; effective period of letter of 

registration. 

291.11 Small irregular carriers; nontransferability of let¬ 

ter of registration. 

291.12 Small irregular carriers; suspension of letter of 

registration. 

291.13 Small irregular carriers; revocation of letter of 

registration. 

291.14 Small irregular carriers; cancellation of letter of 

registration. 

291.15 Large irregular carriers; exemptions. 

291.16 Large irregular carriers; duration of exemption. 

291.17 Large irregular carriers; condition to exercise of 

temporary exemption privilege. 

291.18 Large irregular carriers; nontransferability of let¬ 

ter of registration. 

291.19 Large irregular carriers; suspension of letter of 

registration. 

291.20 Large irregular carriers; revocation of letter of 

registration. 

291.21 Large irregular carriers; cancellation of letter of 

registration. 

291.22 Large irregular carriers; interlocking relation¬ 

ships. 

291.23 Large irregular carriers; limitations and scope of 

exemption. 

291.24 Form of tickets to be used. 

291.25 Large irregular carriers; conditions on operating 

authority; payments to or from ticket agents. 

291.26 Large irregular carriers; conditions on operating 

authority; agreements with ticket agents. 

291.31 Nonapplicability. 

291.32 Separability. 

291.33 Past violations. 

Authority: §§ 291.1 to 291.33 issued under sec. 205 (a); 
52 Stat. 984, 49 U. S. C. 425. Interpret or apply sec. 416, 52 
Stat. 1004,49 U. S. C. 496. 
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Note : The following interpretation of Part 291 was adopt¬ 
ed by Regulation Serial No. ER-136, 13 F. R. 7769. 

Examples of irregular air transportation within the mean¬ 
ing of Part 291. For the guidance of irregular air carriers 
and other interested parties the Board here sets forth a 
number of illustrative examples of irregular and regular 
service. All irregular air carriers should study these ex¬ 
amples, for the Board expects to use them as standards to 
apply to the operations of such carriers. 

It should be noted that all of the illustrations included 
here refer only to actual operations. Such operations indi¬ 
cate a course of conduct constituting the holding out of 
regular or irregular service, as the case may be. The holding 
out of regular service may also be brought about by means 
other than actual operations—for example, although its 
services are operated irregularly, a carrier may be holding 
out regular service by reason of the nature and extent of 
its advertising and traffic solicitation efforts. In other words, 
an irregular air carrier is not immune from enforcement 
action if its actual operations are irregular but all the cir¬ 
cumstances surrounding its business show that the carrier 
is holding out regular service. 

The illustrations included represent application of the 
principles announced in Page Airways, Inc., Investigation, 6 
CAB 1061, Trans-Marine Airways, Inc., Investigation of Ac¬ 
tivities, 6 CAB 1071, and Investigation of Nonscheduled 
Services, 6 CAB 1049, and more particularly of the cease 
and desist order entered in the Matter of the Noncertificated 
Operations of Tran Caribbean Air Cargo Lines Inc., Order 
Serial No. E-370, adopted March 14, 1947. This is empha¬ 
sized because the Board is not attempting by revision of 
Part 291 either to enlarge or contract the scope of operations 
permitted by the regulation. 
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(1) An irregular air carrier operates between points A 
and B, in one direction, on the days of the month which 
appear in brackets on the following calendar table: 


s 

M 

T 

W 

T 

F 

S 

[1] 

2 

3 

4 

5 

6 

7 

[8] 

9 

10 

11 

12 

13 

14 

[15] 

16 

17 

18 

19 

20 

21 

[22] 

23 

24 

25 

26 

27 

28 

[29] 

30 

31 






Since these flights are conducted on the same day of each 
week, the service is not irregular within the meaning of Part 
291. Moreover, if over a period of weeks an occasional Sun¬ 
day flight is omitted, or is operated on some other day of the 
week, such minor variations in the general pattern of reg¬ 
ularity would not cause the service to become an irregular 
service. 

(2) An irregular air carrier operates between points A 
and B, in. one direction, on the days of the month which 
appear in brackets on the following calendar table: 


8 

M 

T 

W 

T 

F 

8 

_ _ 

1 

[2] 

3 

[4] 

5 

6 

7 

8 

[9] 

10 

[11] 

12 

13 

14 

15 

[16] 

17 

[18] 

19 

20 

21 

22 

[23] 

24 

[25] 

26 

27 

28 

29 

[30] 






These flights are conducted regularly, twice a week, with¬ 
out frequent and extended definite breaks in service and 
are obviously not irregular within the meaning of Part 291. 
Moreover, if over a period of weeks an occasional flight is 
omitted, or is operated on some other day of the week, such 
minor variations in the general pattern of regularity would 
not cause the service to become an irregular service. 
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(3) An irregnlar air carrier operates between points A 
and B, in one direction, on the days of the month which 
appear in brackets on the following calendar table: 


8 

M 

T 

W 

T 

F 

S 




[1] 

2 

3 

4 

5 

6 

[7] 

8 

9 

10 

11 

12 

[13] 

14 

15 

16 

17 

[18] 

19 

20 

21 

[22] 

23 

24 

25 

[26] 

27 

28 

29 

[30] 




These flights are conducted at regularly recurring periods, 
or substantially regular periods (every 4, 5 or 6 days), and 
therefore do not achieve infrequency and irregularity of 
service through frequent and extended definite breaks in 
service. Such service is not irregular within the meaning of 
Part 291. 

(4) An irregular air carrier operates between points A 
and B in one direction, on the days of the two successive 
months which appear in brackets on the following calendar 
table: 


S 

M 

T 

W 

T 

F 

S 



_ _ 

_ _ 

_ _ 

[1] 

2 

3 

4 

[5] 

6 

[7] 

8 

9 

10 

[ii] 

[12] 

13 

14 

15 

16 

17 

18 

[19] 

[20] 

21 

22 

23 

24 

[25] 

26 

[27] 

28 

29 

30 

31 







__ 

1 

[2] 

3 

[4] 

5 

6 

7 

8 

9 

[10] 

11 

12 

[13] 

14 

15 

16 

17 

18 

19 

20 

21 

[22] 

23 

24 

[25] 

26 

27 

[28] 

29 

30 

[31] 





These flights are conducted twice a week in succeeding 
weeks without the intervention of other weeks or similar 
periods at irregular but frequent intervals during which no 
flights are operated. Such service is not irregular within 
the meaning of Part 291. 
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(5) An irregular air carrier operates between points 
A and B, in one direction, on tbe days of the two successive 
months which appear in brackets on the following calendar 
table: 


8 

M 

T 

W 

T 

F 

8 





— _ 

[1] 

2 

[3] 

[4] 

5 

[6] 

7 

[8] 

9 

10 

11 

[12] 

[13] 

14 

15 

16 

17 

[18] 

19 

[20] 

21 

[22] 

23 

24 

25 

26 

27 

28 

29 

30 

[31] 








[1] 

2 

[3] 

4 

5 

[6] 

7 

8 

[9] 

[10] 

11 

12 

13 

[14] 

15 

[16] 

17 

[18] 

[19] 

20 

21 

22 

23 

24 

25 

26 

27 

[28] 

[29] 

30 






In this pattern, unlike the preceding example, two breaks 
of at least a week occur within a 2-month period. However, 
operations in the other weeks occur with such frequency that 
the breaks in service are not of sufficient frequency and ex¬ 
tent to compensate for the substantial number of flights 
conducted with frequency over a substantial period. The 
flights are not irregular within the meaning of Part 291. 

(6) An irregular air carrier operates between points A 
and B, in one direction, on the days of -the two successive 
months which appear in brackets on the following calendar 
table: 


S 

M 

T 

W 

T 

F 

8 




1 

2 

[3] 

4 

5 

6 

[7] 

8 

9 

[10] 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

[21] 

22 

23 

[24] 

25 

26 

27 

[28] 

[29] 

30 

31 

1 

2 

3 

[4] 

5 

6 

m 

8 

9 

10 

11 

12 

13 

14 

[15] 

16 

17 

[18] 

19 

20 

[21] 

22 

23 

24 

[25] 

26 

27 

[28] 

29 

30 

31 
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The flights do not exceed two per week and the 2-month 
period includes two definite breaks in service. However, in 
view of the frequent rendition of service on Tuesdays and 
Fridays the breaks in service and comparatively small num¬ 
ber of flights operated are not sufficient to destroy the pat¬ 
tern of regularity. The service is not irregular within the 
meaning of Part 291. 

(7) An irregular air carrier operates between points A 
and B, in one direction, on the days of the two successive 
months which appear in brackets on the following 
17 calendar table: 


s 

M 

T 

W 

T 

F 

S 

— _ 

1 

[2] 

3 

[4] 

5 

[6] 

7 

[8] 

9 

[10] 

11 

[12] 

13 

14 

15 

16 

17 

18 

19 

[20] 

21 

[22] 

23 

[24] 

25 

[26] 

27 

[28] 

29 

[30] 

31 

[1] 

2 

[3] 

4 

5 

6 

7 

8 

9 

10 

[11] 

12 

[13] 

14 

[15] 

16 

[17] 

18 

[19] 

20 

[21] 

22 

[23] 

24 

25 

26 

27 

28 

29 

30 

[31] 

These flights are 

operated every other day 

except for 


infrequent breaks. Such service is not irregular within the 
meaning of Part 291. 

(8) Four large irregular air carriers agree to utilize the 
services of a single ticket agency, XYZ Ticket Agency, Inc., 
with respect to service between points A and B, and to fur¬ 
nish to the agent the dates upon which each will operate be¬ 
tween A and B. If the flights, considered in combination, of 
such carriers between A and B reveal a pattern of opera¬ 
tions similar to those shown in examples (1) through (7) 
above, the combination of flights constitute regular air trans¬ 
portation and each such carrier is deemed to be conducting 
regular operations between A and B. 




(9) An irregular air carrier operates between points A 
and B, in one direction, on the days of the month which 
appear in brackets on the following calendar table: 


8 

M 

T 

W 

T 

F 

8 

— _ 

_ _ 

[1] 

2 

3 

4 

5 

6 

7 

8 

[9] 

10 

11 

12 

13 

14 

15 

16 

[17] 

18 

19 

20 

21 

22 

23 

24 

25 

[26] 

27 

[28] 

29 

30 

31 




These flights are conducted on a different day of each 
week, and are operated only after frequent and definite 
breaks in service. Although two flights (on the 26th and 
28th) were operated within one period of less than one 
week, this frequency was compensated for by the breaks of 
at least a week between the other flights. The flights are 
therefore irregular within the meaning of Part 291. 

(10) An irregular air carrier operates between points A 
and B, in one direction, on the days of the two successive 
months which appear in brackets on the following calendar 
table (numerals above and to the left of dates appearing in 
brackets indicate the number of flights operated on those 
dates): 


S 

M 

T 

W 

T 

F 

8 


1 

2 

3 

4 

5 

6 

7 

8 

[9] 

[10] 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

[28] 

29 

30 

1 

2 

3 

4 

[5] 

P6] 

[*7] 

[ 2 8] 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

[29] 

[ 2 30] 

31 



These flights are conducted in such manner that frequent, 
extended and definite breaks in service occur at irregular 
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intervals and therefore the service is irregular within the 
meaning of Part 291. 

§ 291.1 Definitions —(a) Irregular air carrier. The term 
irregular air carrier means any air carrier which (1) di¬ 
rectly engages in air transportation, (2) does not hold a 
certificate of public convenience and necessity under section 
401 of the Civil Aeronautics Act of 1938, as amended, and 
(3) does not operate, or hold out to the public expressly or 
by course of conduct that it operates, one or more aircraft 
between designated points, or within a designated point, 
regularly or with a reasonable degree of regularity, upon 
which aircraft it accepts for transportation or hire, such 
members of the public as apply therefor or such property as 
the public offers. No air carrier shall be deemed to be an 
irregular air carrier unless the air transportation services 
offered and performed by it are of such infrequency as to 
preclude an implication of a uniform pattern or normal 
consistency of operation between, or within, such designated 
points. 

(b) Point. The term “point” as used in this part shall 
mean any airport or place where aircraft may be landed or 
taken off, including the area within a 25-mile radius of such 
airport or place. 

(c) Agreement. The term “agreement,” as used in this 
part, shall mean any oral or written agreement, contract, 
understanding, or arrangement, and any amendment, revi¬ 
sion, modification, renewal, extension, cancellation or termi¬ 
nation thereof. 

[Arndt. ER-154, effective Dec. 10, 1949, 14 F. R. 6807] 

’ (d) Ticket agent. The term “ticket agent” as used in 
this part, shall mean any person, whether such person 
is another air carrier or is acting as a ticket agent, travel 
agent, travel bureau, broker, forwarder, or otherwise (other 
than a bona fide regular employee of the direct air carrier 
concerned), who for compensation or profit; 
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(1) Solicits, obtains, receives, or furnishes directly or in¬ 
directly passengers or groups of passengers for transpor¬ 
tation upon aircraft of an irregular air carrier, or 

(2) Procures or arranges for air transportation of pas¬ 
sengers or groups of passengers upon aircraft of such an 
air carrier by charter, lease, or any other arrangement. 

[Arndt. ER-154, effective Dec. 10, 1949, 14 F. R 6807] 

§ 291.2 Classification . (a) There is hereby established a 
classification of noncertificated air carriers to be designated 
as “irregular air carriers.” 

(b) Any irregular air carrier, as classified in paragraph 
(a) of this section, which does not use in its transportation 
services aircraft units having a maximum certificated take¬ 
off weight (as defined in Civil Air Regulations, Part 42, 
§ 42.1) in excess of 12,500 pounds for any one unit or of 
25,000 pounds for the total of such units (disregarding units 
of 6,000 pounds or less), shall be classified as a small irreg¬ 
ular carrier. 

[Arndt. ER-151, effective Nov. 12, 1949; 14 F. R. 6193] 

(c) Any irregular air carrier other than a small irregular 
carrier shall be classified as a large irregular carrier: Pro¬ 
vided, That no air carrier shall be so classified unless it 
holds a letter of registration issued to it as a large irregular 
carrier pursuant to application therefor filed with the Board 
before August 6, 1948, and not revoked or cancelled as of 
May 20, 1949. 

§ 291.3 Small irregular carriers; exemptions. Except as 
otherwise provided in this section, each small irregular car¬ 
rier, falling within the classification above, shall be tempo¬ 
rarily exempt from the following provisions of Title IV 
of the Civil Aeronautics Act of 1938, as amended: 

(a) Subsection 401 (a); 

(b) Section 403; 
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(c) Subsection 404 (a); Provided, That small irregular 
carriers shall abide by those provisions of this subsection 
which require air carriers to provide safe service, equipment 
and facilities in connection with air transportation; 

(d) Subsection 404 (b); 

(e) Subsection 405 (e); 

(f) Subsection 407 (b); 

(g) Section 408 ; 

(h) Subsection 409 (a); and 

(i) Section 412. 

§ 291.4 Small irregular carriers; duration of exemption. 
The temporary exemption from any provision of Title IV 
of the act provided by § 291.3 shall continue in effect only 
until such time as the Board shall find that enforcement 
thereof would be in the public interest or would no longer 
be an undue burden on the small irregular carriers; Pro¬ 
vided, That upon such a finding as to any small irregular 
carrier or class of small irregular carriers, such exemption 
shall to that extent terminate with respect to such carrier 
or class of carriers. 

§ 291.5 Small irregular carriers; approval of certain in¬ 
terlocking relationships. To the extent that any officer or 
director of a small irregular carrier would, without prior 
approval of the Board, be in violation of any provisions 
of subsection 409 (a) of the Civil Aeronautics Act of 1938, 
as amended, by reason of any interlocking relationship 
directly involving such small irregular carrier, such rela¬ 
tionship is hereby approved. 

§ 291.6 Small irregular carriers; effect on other statutes. 
The temporary exemption granted in § 291.3 from sections 
408, 409 (a) and 412 shall not constitute an order made un¬ 
der such sections, within the meaning of section 414, and 
shall not confer any immunity or relief from operation of 
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the “anti-trust laws”, or any other statute (except the Civil 
Aeronautics Act of 1938, as amended,) with respect to any 
transaction, interlocking relationship, or agreement other¬ 
wise within the purview of such section. 

§291.7 Small irregular carriers; conditions to exercise 
of temporary exemption privilege, (a) No person shall ex¬ 
ercise the temporary exemption privilege conferred by 
§291.3 unless there is in effect with respect to such person a 
letter of registration issued by the Board, acknowledging 
that such person has been duly registered with the Board 
as a small irregular carrier under the provisions of this 
part, as amended, relating to irregular air transportation. 
Any small irregular carrier which holds a letter of regis¬ 
tration issued to it, and not revoked or canceled, prior to 
May 20, 1949, is not required to obtain another letter of 
registration. 

(b) No small irregular carrier shall make or maintain 
any agreement or arrangement with any other air carrier or 
air carriers with respect to the conduct of air trans- 
18 portation services which, if conducted by a single car¬ 
rier, would take it out of the classification of an ir¬ 
regular air carrier as set forth in this part. 

§291.8 Small irregular carriers; issuance of letter of reg¬ 
istration. Except as provided in § 291.9, upon the filing of 
proper application therefor the Board will issue to any small 
irregular carrier a letter of registration. Such application 
shall be certified as correct by a responsible official of such 
carrier, and shall contain the following information: (a) 
Date; (b) name of carrier; (c) mailing address; (d) loca¬ 
tion of principal operating base; (e) if a corporation, the 
place of incorporation, the name and citizenship of officers 
and directors and a statement that at least 75 per centum 
of the voting interest is owned or controlled by persons who 
are citizens of the United States or of one of its possessions; 
(f) if an individual or partnership, the name and citizen¬ 
ship of owners or partners; (g) the types and numbers 
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of each type of aircraft utilized in air transportation. Such 
application shall be submitted in duplicate in letter form 
or on CAB Form No. 2789, which is available on request for 
the convenience of applicants. 

§ 291.9 Small irregular carriers; restrictions on issuance 
of letter of registration. An application filed pursuant to 
§291.8 will be denied and no letter of registration as a 
small irregular carrier will be issued to an applicant which 
has, or proposes to have, as owner, partner, officer, director, 
or stockholder holding a controlling interest, any person 
who was or is connected in any such capacity with any irreg¬ 
ular air carrier, noncertificated cargo carrier, or air freight 
forwarder, if the letter of registration or exemption privi¬ 
lege of such carrier or forwarder was suspended or revoked 
by the Board on account of acts or omissions which occurred 
during the time of such connection, unless it has been shown 
to the Board by such applicant, and the Board finds, that 
the public interest and applicant’s intention and ability to 
conform to the provisions of the act and requirements there¬ 
under will not be adversely affected by such relationship or 
former relationship. For the purpose of carrying out the 
intent of this provision, the Board may, before or after the 
issuance of a letter of registration, require the applicant 
to furnish information in addition to that required to be 
set forth in its application filed pursuant to § 291.8. 

§ 291.10 Small irregular carriers; effective period of let¬ 
ter of registration. Each letter of registration of a small 
irregular carrier shall become effective only upon the date 
specified therein and shall continue in effect until suspended, 
revoked or canceled, or until the temporary exemption privi¬ 
lege conferred by § 291.3 shall terminate or otherwise cease 
to be effective with respect to such small irregular carrier, 
whichever occurs first. 

§ 291.11 Small irregular carriers; nontransferability of 
letter of registration. A letter of registration shall be non- 
transferable and shall be effective only with respect to the 
person or persons named therein. 
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§ 291.12 Small irregular carriers; suspension of letter of 
registration. Letters of registration shall be subject to im¬ 
mediate suspension when, in the opinion of the Board, such 
action is required in the public interest. Letters of registra¬ 
tion shall be further subject to suspension, without hearing 
or other proceedings, for continuing failure to file tariffs 
or reports as required by provisions of the act or any order, 
rule or regulation issued thereunder, after not less than 
10 days ’ notice to the small irregular carrier within which to 
comply with such requirement. Such suspension shall con¬ 
tinue until the Board finds that such suspended carrier has 
complied with or submitted satisfactory evidence and assur¬ 
ance that it will comply with the provisions of the act or 
such rules, regulations or orders. Failure to seek reinstate¬ 
ment of a letter of registration suspended pursuant to the 
provisions of this subparagraph within a period of 60 days 
after notice to the carrier of such suspension shall auto¬ 
matically terminate all rights under such letter of registra¬ 
tion ; Provided , That in the case of a letter of registration 
suspended prior to May 20, 1949, failure to seek reinstate¬ 
ment of such letter of registration, prior to July 20, 1949, 
shall automatically terminate all rights under such letter of 
registration. 

§ 291.13 Small irregular carriers; revocation of letter of 
registration. Letters of registration shall be subject to 
revocation, after notice and hearing, for knowing and will¬ 
ful violation of any provisions of the act or of any order, 
rule, or regulation issued under any such provision or of any 
term, condition, or limitation of any authority issued under 
said act or regulations, or for any cause which, at the time 
of revocation, would justify the Board in refusing to issue 
to the holder of such letter a like letter. 

§ 291.14 Small irregular carriers; cancellation of letter of 
registration, (a) The letter of registration of any small 
irregular carrier shall be canceled without prejudice upon 
the filing by such carrier of a written request for cancella- 
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tion; Provided, That the Board may refuse to grant such 
request if any proceeding or action is pending in which the 
small irregular carrier’s letter of registration may be sub¬ 
ject to suspension or revocation. 

(b) In any case in which the Board has reason to believe 
that a small irregular carrier has ceased to operate pur¬ 
suant to the temporary exemption privilege conferred by 
§ 291.3, the Board may, by registered letters mailed to the 
carrier at its last known address and to the designated 
agent of such carrier, if any, request such carrier to advise 
the Board, within 60 days after receipt thereof, whether such 
carrier wishes to continue such operations or to have its 
letter of registration canceled. Failure to reply within a 
period of 60 days after receipt thereof, or return of such 
letters unclaimed, shall automatically terminate all rights 
under such letter of registration. 

§291.15 Large irregular carriers; exemptions . Except 
as otherwise provided in this part, each large irregular car¬ 
rier, falling within the classification above, shall be tempo¬ 
rarily exempt from the following provisions of Title IV 
of the Civil Aeronautics Act of 1938, as amended: 

(a) Subsection 401 (a); 

(b) Subsection 404 (a): Provided, however. That each 
such large irregular carrier shall abide by these provisions 
of this subsection which require air carriers to provide safe 
service, equipment, and facilities in connection with inter¬ 
state and overseas air transportation; and to establish, ob¬ 
serve and enforce just and reasonable individual rates, fares 
and charges and just and reasonable classifications, rules, 
regulations and practices relating to such air transporta¬ 
tion. 

(c) Subsection 405 (e). 

§ 291.16 Large irregular carriers; duration of exemption. 
The temporary exemption conferred by § 291.15 shall termi- 
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nate and cease to be effective with respect to each large 
irregular carrier at 5 p.m., eastern daylight saving time, on 
June 20, 1949: Provided, That any large irregular carrier 
which before such time has on file with the Board pursuant 
to section 416 (b) of the act an application for an individual 
exemption from Title IV of the act extending to all or part 
of the air transportation which such large irregular carrier 
is authorized to perform as of June 19,1949, pursuant to the 
temporary exemption conferred by §291.15 may continue, 
except during any such time as its letter of registration 
may be suspended, to exercise such privilege until, but only 
until, the date specified in the Board’s order finally dispos¬ 
ing of its application for individual exemption, or until 
its letter of registration is revoked or canceled, whichever 
shall be earlier. Suspension of the letter of registration 
of a large irregular carrier shall not render such carrier 
ineligible to file an application for individual exemption 
hereunder. 

§ 291.17 Large irregular carriers; condition to exercise of 
temporary exemption privilege. No person shall exercise 
the temporary exemption privilege conferred by § 291.15 
unless there is in effect with respect to such person a letter 
of registration issued by the Board, acknowledging that 
such person has been duly registered with the Board as a 
large irregular carrier under the provisions of this part, 
as amended, relating to irregular air transportation. 

§ 291.18 Large irregular carriers; nontransferability of 
letter of registration. A letter of registration of a large 
irregular carrier shall be nontransferable and shall be 
effective only with respect to the person or persons named 
therein. 

§ 291.19 Large irregular carriers; suspension of letter of 
registration . Letters of registration of large irregular car¬ 
riers shall be subject to immediate suspension when, in 
the opinion of the Board, such action is required in the 
public interest. 
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§ 291.20 Large irregular carriers; revocation of letter of 
registration. Letters of registration of large irregular car¬ 
riers shall be subject to revocation, after notice and 
19 hearing, for knowing and willful violation of any pro¬ 
vision of the act or of any order, rule, or regulation 
issued under any such provisions or of any term, condi¬ 
tion or limitation of any authority issued under said act or 
regulations. 

§ 291.21 Large irregular carriers; cancellation of letter of 
registration, (a) The letter of registration of any large ir¬ 
regular carrier shall be cancelled without prejudice upon 
the filing by such carrier of a written request for cancella¬ 
tion: Provided , That the Board may refuse to grant such 
request if any proceeding or action is pending in which the 
carrier’s letter may be subject to suspension or revoca¬ 
tion. 

(b) In any case in which the Board has reason to believe 
that a large irregular carrier has ceased to operate pur¬ 
suant to the temporary exemption conferred by §291.15, 
the Board may, by registered letters mailed to the carrier 
at its last known address and to the designated agent of such 
carrier, if any, request such carrier to advise the Board, 
within 60 days after receipt thereof, whether such carrier 
wishes to continue such operations or to have its letter of 
registration canceled. Failure to reply within a period of 
60 days after receipt thereof, or return of such letters un¬ 
claimed, shall automatically terminate all rights under such 
letter of registration. 

§ 291.22 Large irregular carriers; interlocking relation¬ 
ships. If an application by any large irregular carrier for 
approval of an interlocking relationship in existence on 
May 20,1949, and heretofore exempt from the provisions of 
section 409 (a) is filed with the Board on or before June 20, 
1949, such carrier may retain the officer, director, member 
or stockholder involved in such relationship pending final 
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disposition by the Board of said application, and such rela¬ 
tionship is hereby approved pending snch final disposition. 

§ 291.23 Large irregular carriers; limitations and scope 
of exemption . The exemption accorded large irregular car¬ 
riers by this part shall not extend to the air transportation 
of persons hereinafter prohibited in this section. 

(a) Large irregular carriers shall not carry persons in 
foreign air transportation. 

(b) Large irregular carriers shall not carry in inter¬ 
state or overseas air transportation persons who do not 
fall into one of the following categories: 

(1) Persons to whom tickets of the carrier in the form 
prescribed by § 291.24 have been sold and issued at the time 
of sale by the carrier or one of its regular employees; or, 

(2) Persons who have been furnished by a ticket agent 
with whom the carrierr has entered into a written agreement 
for the furnishing of passengers, and to whom tickets of 
the carrier in the form prescribed by §291.24 have been 
sold and issued by such ticket agent at the time of sale; or, 

(3) Persons obtained from another air carrier pursuant 
to written agreement; or, 

(4) Persons to whom the carrier is authorized to grant 
free or reduced rate transportation pursuant to the provi¬ 
sions of section 403 of the act and Part 223 of this chapter, 
and to whom passes in the form prescribed by § 291.24 have 
been issued: Provided, That no pass need be issued for free 
or reduced rate transportation of persons pursuant to §223.2 
of this chapter. 1 

[Arndt. EB-154, effective Dec. 10, 1949, 14 F. B. 6807] 

§ 291.24 Form of tickets to be used. Each ticket issued by 
the carrier, or by its authorized ticket agent, shall have 
printed thereon the name and address of the carrier, and 

1 Tickets and passes issued hereunder must be preserved in accnrdanffA 
with Part 249 of the Economic Regulations. 
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shall provide appropriate spaces for, and shall have entered 
thereon, at the time of sale, the name and permanent address 
of the passenger, the date of sale, the date of flight, origin 
and destination points, and the fare actually paid by the 
passenger. Such tickets shall also be signed at the time of 
sale by a duly authorized officer or employee of the carrier 
or agent. On or after the date of flight, tickets shall be 
validated by the carrier in some appropriate manner on the 
face thereof to indicate that either the transportation service 
covered thereby has been rendered or appropriate refund 
has been made where no service or only a part of the air 
transportation service has been rendered. In those cases 
where the carrier is by law entitled to transport any person 
at a free or reduced rate a pass shall be issued to such per¬ 
son, with the exception of those persons described in §223.3 
of this chapter, prior to departure of flight and taken up 
by the carrier at the destination point. Each such pass 
shall have printed thereon the name and address of the 
carrier, and shall contain on its face the name and address 
of the passenger, the date of the flight, origin and destination 
points, and shall indicate the status of the passenger en¬ 
titling him to free or reduced rate transportation. 

[Arndt. ER-154 effective Dec. 10, 1949, 14 F. R. 6807] 

§ 291.25 Large irregular carriers; conditions on operating 
authority; payments to or from ticket agents. As an ex¬ 
press condition on the operating authority granted by this 
part and the letters of registration issued hereunder, no 
large irregular air carrier shall accept payment from or 
make payment to any ticket agent furnishing passengers 
or groups of passengers for transportation by air except 
on the basis of a written bill, invoice, or other written 
statement showing: 

(a) The information specified in §291.24 contained in 
tickets sold to passengers furnished by such ticket agent; 

(b) The amount of commission or other consideration 
paid to, or retained by, such ticket agent in return for 
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services rendered in connection with the famishing of trans¬ 
portation, including payment, allowance, or reimbursement 
for cash advances for crew expenses, flight expenses, com¬ 
munication services, advertising or any other service. 

[Arndt. EE-154 effective Dec. 10, 1949,14 F. E. 6807] 

§ 291.26 Large irregular carriers; conditions on operat¬ 
ing authority—agreements with ticket agents. As express 
conditions on the operating authority granted by this part 
and the letters of registration issued hereunder. 

(a) Each agreement between a large irregular carrier 
and any ticket agent shall be reduced to writing and signed 
by all the parties thereto, if it relates to any of the follow¬ 
ing subjects: 

(1) The furnishing of persons or groups of persons for 
transportation, 

(2) The arranging for flights for the accommodations 
of passengers or groups of passengers, 

(3) The solicitation or generation of passenger traflic 
to be transported by a large irregular carrier, or 

(4) The charter or lease of aircraft. 

(b) No large irregular carrier shall make or maintain 
any agreement, or participate in any arrangement, with 
or involving any ticket agent or air carrier with respect to 
the conduct or holding out of air transportation services by 
such carrier individually or by such carrier in combination, 
conjunction, or collaboration with another air carrier or car¬ 
riers, where the collective air transportation service so 
agreed upon or arranged would, if conducted by a single 
carrier, take it out of the classification of an irregular air 
carrier as set forth in this part. 

[Arndt. EB-154, effective Dec. 10,1949; 14 F. E. 6807] 

§ 291.31 Nonapplicdbility. This part shall not apply to 
any air carrier authorized by a certificate of public conven- 
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ience and necessity to engage in air transportation, to 
Alaskan air carriers, to operations within Alaska, or to any 
noncertificated air carrier engaged in air transportation pur¬ 
suant to special or individual exemption by the Board or 
pursuant to exemption created by any other part of this 
subchapter. 

§ 291.32 Separability. If any provisions of this part or 
the application thereof to any air transportation, person, 
class of persons, or circumstances is held invalid, the re¬ 
mainder of the part and the application of such provisions 
to other air transportation, persons, classes of persons, or 
circumstance shall not be affected thereby. 

§ 291.33 Past violations. All those provisions of this part 
in effect prior to the revision adopted April 13,1949, which 
are included in the amendment without substantial change 
are hereby affirmed and continued in effect and all such 
provisions are intended to speak from the time of their 
first enactment. All references to violations of the Board’s 
regulations include any violations at any time of the pro¬ 
visions of this part as then in effect, and the aforesaid revi¬ 
sion shall in no way affect any pending enforcement pro¬ 
ceeding or action, or any enforcement action taken subse¬ 
quent to May 20, 1949, of this amendment with respect to 
violations which occurred prior to such date. 

Note: §§ 291.24, 291.25, and 291.26 were renumbered as 
§§ 291.31, 291.32, and 291.33, respectively, by amdt. ER-154, 
effective Dec. 10,1949. 
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20 Regulations—Serial Number ER-159 

UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 

Economic Regulations 
Amendment No. 1 to Part 291 
Adopted: March 2,1951 
Effective: April 6,1951 

IRREGULAR AIR CARRIERS 

Operational limitations on Exercise of Temporary Exemption by 

Large Irregular Carriers 

By the Civil Aeronautics Act of 1938 the Congress estab¬ 
lished a policy of limited competition in air transportation 
and provided that no air carrier should engage in any air 
transportation without a certificate issued by the Board 
after a full public hearing in which the applicant proved 
that the service requested was required by the public con¬ 
venience and necessity and that he was fit, willing, and able 
to perform it. By section 416(b) of the Act the Board is 
empowered, however, to exempt an air carrier or class of 
air carriers from this requirement among others if it finds 
that the enforcement of such requirement is or would be an 
undue burden on the air carrier or class of air carriers 
concerned by reason of the limited extent of, or unusual 
circumstances affecting, the operation of such air carrier 
and that the enforcement of such requirement is not in the 
public interest. 

Acting pursuant to the exemption authority referred to 
above, the Board on May 7,1947, exempted a certain class 
of air carrier conducting irregular operations and employ¬ 
ing aircraft with a gross weight in excess of 10,000 (later 
amended to 12,500) pounds for any one unit from the re¬ 
quirement of holding a certificate of public convenience and 
necessity. However, the basic limitation upon frequency of 
operations which had been in force since 1938 was retained 
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although it was stated in more precise form, and the car¬ 
riers were made subject to more of the regulatory provi¬ 
sions of Title IV of the Act. The exemption of this class of 
carriers, known as the large irregular carriers, was termi¬ 
nated by action of the Board under date of April 13, 1949. 
Although the blanket authority to these carriers as a class 
was terminated on that date, the Board’s order ending the 
exemption contemplated that the majority of the carriers 
comprising the class would file applications for individual 
exemptions. In order to provide interim operating author¬ 
ity to conduct truly irregular services during the time such 
applications were being considered, the Board’s regulations 
as amended at that time provided for the continuation of 
the earlier authority under section 291 in those cases where 
application for an individual exemption had been filed prior 
to June 20, 1949, until such time as the Board acted on the 
application concerned. 

On May 25, 1950, the Board issued its opinion setting 
forth the policy to be followed in disposing of the applica¬ 
tions of the large irregular carriers for individual exemp¬ 
tion which were filed pursuant to section 291.16 of the Eco¬ 
nomic Regulations. On the same date the Board issued sev¬ 
eral orders disposing of certain carriers’ applications. In 
order to assure compliance with our regulations and to pre¬ 
vent operations exceeding those authorized, these orders 
included specific conditions and restrictions which were not 
present in the earlier exemption authority, and since 
21 that date similar conditions and restrictions have 
been inserted in the individual exemptions granted 
to other carriers. It is expected that, subject to variations 
in individual cases, similar conditions will be included in all 
further individual exemptions which may be granted to any 
of the remaining large irregular carriers whose applications 
have not yet been processed. 

Thus the interim authority granted by the provisions of 
section 291.16 of the Economic Regulations to large irregu¬ 
lar carriers whose cases have not been processed is at van- 
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ance with the standard terms and conditions contained in 
the individual exemption orders issued to carriers of essen¬ 
tially the same class. In order to cure this inequality and to 
set forth specifically the exact limitations of the operational 
authority conferred upon large irregular carriers under 
section 291.16, the Board is promulgating this regulation. 

It should be noted that the purpose of the authorization 
conferred herein, as in all prior exemption regulations deal¬ 
ing with this class of carrier, is to permit the performance 
of services supplementary and complementary to those per¬ 
formed by carriers holding certificates of public conven¬ 
ience and necessity, but no more. It is the Boards opinion 
that the number of flights permitted hereunder will ade¬ 
quately take care of the demand for such supplementary 
service whether provided in common carriage or by way of 
private carriage for hire. While the Board has no direct 
economic control over noncommon carriage or the number 
of flights performed therein, and does not by this regulation 
purport to regulate such carriage, we believe that the 
amount of supplementary common carrier service which is 
in the public interest and which should be authorized herein 
can be fixed only after the service, if any, performed by the 
carrier in other carriage for hire has been taken into ac¬ 
count. Consequently, while an aircraft operator who de¬ 
votes himself exclusively to a bona fide noncommon carrier 
operation may perform as many flights as he wishes, he may 
not enjoy the benefits of this exemption unless the total of 
all flights performed for compensation or hire are within 
the maximum provided for herein. An exception to this 
restriction in the case of contract operations performed for 
the Defense Forces is being issued by separate exemption 
order simultaneously herewith. 

Interested persons have been afforded an opportunity to 
participate in the making of this rule and to present oral 
argument before the Board, and due consideration has been 
given to all relevant matter submitted and arguments pre¬ 
sented. 
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In consideration of the foregoing the Board hereby 
amends Part 291 of the Economic Relations effective April 
6,1951, by adding a new section 291.27 to read as follows: 

“§ 291.27. Large Irregular Carriers: conditions on oper¬ 
ating authority—extent of operations —(a) As an express 
condition on the operating authority granted by this Part 
and the letters of registration issued hereunder, no large 
irregular carrier shall engage in flights for compensation 
or hire, whether such flights are regarded by the carrier as 
common carriage or noncommon carriage: 

22 (1) In excess of a total of three (3) flights in the 

same direction during any period of four successive 
calendar weeks between the following points: 

(i) New York and Miami, 

(ii) New York and Los Angeles, 

(iii) New York and San Francisco, 

(iv) New York and Chicago, 

(v) New York and Detroit, 

(vi) Los Angeles and San Francisco, 

(vii) Chicago and Los Angeles, 

(viii) Chicago and San Francisco, 

(ix) Chicago and Seattle, 

(x) Chicago and Washington, and 

(xi) Chicago and Miami 

(2) In excess of a total of eight (8) flights in the same 
direction during any period of four successive calendar 
weeks between any two points other than those specified in 
subsection (1) above, 

(3) Between any two points in the same direction on the 
same day of two or more successive calendar weeks, 

(4) In excess of a total of three (3) flights between any * 
two points in the same direction during any period of two 
successive calendar weeks unless such period is followed by 
a break of at least one calendar week during which no 
flights are operated between such points, 

(5) Which are so arranged as to result in the observance 
of breaks required by subparagraph (4) above at regularly 
recurring intervals, or 
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(6) Which are so arranged as to result in any uniform 
pattern or normal consistency of operations between any 
two points.” 

“(b) Notwithstanding the provisions of § 291.1(b), the 
term ‘point’ as used in this section 291.27 shall mean any 
city or any airport or place where aircraft may be landed 
or taken off, including the area within a 50-mile radius of 
such city, airport, or place.” 

(Secs. 205(a), 52 Stat. 984. Interpret or apply sections 
401 and 416, 52 Stat. 987,1004 ; 49 U.S.C. 481, 496). 

By Civil Aeronautics Board: 

/s/ M. C. Mulligan 
M. C. Mulligan 
Secretary 

(SEAL) 

23 Regulations—Serial Number ER-161 

UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 

Economic Regulations 
Amendment No. 2 to Part 291 
Adopted: April 2,1951 
Effective: April 2,1951 

IRREGULAR AIR CARRIERS 

Operational Limitations on Exercise of Temporary Exemption by 
Large Irregular Carriers, Ex ten sio n of Effective Date. 

By amendment No. 1 to Part 291, adopted March 2,1951, 
and effective on April 6,1951, the Board modified the oper¬ 
ational limitations on the exercise of the temporary exemp¬ 
tion to engage in air transportation granted to the Large 
Irregular Carriers pursuant to Part 291 and section 416(b) 
of the Civil Aeronautics Act. These operational limitations 
relate to the number, frequency and regularity of flights con¬ 
ducted by such Large Irregnlar Carriers. 
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Since the adoption of Amendment No. 1 to Part 291 on 
March 2, 1951, the Senate Small Business Committee has 
requested that the effective date of Amendment No. 1 be 
postponed in order that it may study the effect and impact 
of such Amendment on the Large Irregular Carriers. In 
view of this request the Board has concluded that it should 
postpone the effective date of Amendment No. 1 until May 
6,1951. 

For the reasons stated above notice and public procedures 
hereon are impracticable. Since no additional burden is im¬ 
posed on any person, the postponement may be made effec¬ 
tive without prior notice. 

The Civil Aeronautics Board hereby changes the effective 
date of Amendment No. 1 to Part 291 from April 6,1951, to 
May 6,1951. 

(Sec. 205(a), 52 Stat. 984) 

By the Civil Aeronautics Board: 

/s/ M. C. Mulligan 
M. C. Mulligan 
Secretary 

(SEAL) 


24 Regulations—Serial Number ER-1S2 

UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 

Economic Regulations 
Amendment No. 3 to Part 297 
Adopted: May 4, 1951 
Effective: May 4, 1951 

IRREGULAR AIR CARRIERS 

Operational Limitations on Exercise of Temporary Exemption by 
Large Irregular Carriers, Extension of Effective Date. 

Further postponement of the effective date of Amend¬ 
ment No. 1 to Part 291 has been requested by the Senate 
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Committee on Small Business in order that it may have an 
opportunity to complete the hearings currently in progress, 
on the matter of the effect and impact Amendment No. 1 
may have on the Large Irregular Carriers, and to issue its 
report. By Amendment No. 1, adopted March 2, 1951 with 
an original effective date of April 6,1951, the Board modi¬ 
fied the operational limitations on the exercise of the tem¬ 
porary exemption to engage in air transportation granted 
to the Large Irregular Carriers pursuant to Part 291 and 
Sec. 416(b) of the Civil Aeronautics Act. These operational 
limitations relate to the number, frequency and regularity 
of flights conducted by such Lar^e Irregular Carriers. 
Since adoption of Amendment No. 1 on March 2, 1951, the 
Senate Select Committee on Small Business has already on 
one occasion requested a postponement of the effective date 
of Amendment No. 1, so that it might complete its studies 
of the irregular air carrier problem. The more recent re¬ 
quest of the Senate Select Committee on Small Busi- 
25 ness was for a postponement of an additional thirty 
(30) days. In view of this request, the Board has 
concluded that it should postpone the effective date of 
Amendment No. 1 until June 5, 1951. 

For the reasons stated above notice and public proce¬ 
dures hereon are impracticable. Since no additional burden 
is imposed on any person, the postponement may be made 
effective without prior notice. 

The Civil Aeronautics Board hereby changes the effec¬ 
tive date of Amendment No. 1 to Part 291 from May 6,1951 
to June 5, 1951. 

(Sec. 205(a), 52 Stat. 984) 

By the Civil Aeronautics Board: 

/s/ M. C. Mulligan 
M. C. Mulligan 
Secretary 


(SEAL) 
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26 Regulations—Serial Number ER-163 

UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 

Economic Regulations 
Amendment No. 4 to Part 291 
Adopted: May 28,1951 
Effective: May 28,1951 

IRREGULAR CARRIERS 

Operational Limitations on Exercise of Temporary Exemption by 
Large Irregular Carriers, Extension of Effective Date. 

The Board has decided that a further postponement of 
Amendment No. 1 to Part 291 is advisable to afford it an 
opportunity to consider the forthcoming report of the Sen¬ 
ate Select Committee on Small Business on the hearing it 
has been holding on economic regulation of the Large Ir¬ 
regular Air Carriers and also other matters relevant to the 
economic regulation of the Large Irregulars. By amend¬ 
ment No. 1, adopted March 2, 1951 with an original effec¬ 
tive date of April 6, 1951, the Board modified the opera¬ 
tional limitations on the exercise of the temporary exemp¬ 
tion to engage in air transportation granted to the Large 
Irregular Carriers pursuant to Part 291 and Sec. 416(b) 
of the Civil Aeronautics Act. These operational limitations 
relate to the number, frequency and regularity of flights 
conducted by such Large Irregular Carriers. 

As has already been indicated, the Board has decided on 
its own initiative to postpone further the effective date of 
Amendment No. 1 until July 5,1951. For the reasons stated 
above notice and public procedures hereon are imprac¬ 
ticable. Since no additional burden is imposed on any per¬ 
son, the postponement may be made effective without prior 
notice. 


The Civil Aeronautics Board hereby changes the effec¬ 
tive date of Amendment No. 1 to Part 291 from June 5,1951 
to July 5,1951 (Sec. 205(a), 52 Stat 984) 

By the Civil Aeronautics Board: 


(SEAL) 


/s/ M. C. Mulligan 
M. C. Mulligan 
Secretary 


27 Regulations—Serial Number ER-164 

• • » 

UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 

Economic Regulations 
Amendment No. 5 to Part 291 
Adopted June 28,1951 
Effective June 28,1951 

IRREGULAR AIR CARRIERS 

Operational Limitations on Exercise of Temporary Exemption by 
Large Irregular Carriers, Extension of Effective Date. 

By Amendment No. 1 to Part 291, adopted March 2,1951, 
with an original effective date of April 6, 1951, the Board 
modified the operational limitations on the exercise of the 
temporary exemption to engage in air transportation grant¬ 
ed to the Large Irregular Carriers pursuant to Part 291 and 
section 416(b) of the Civil Aeronautics Act These opera¬ 
tional limitations relate to the number, frequency and regu¬ 
larity of flights conducted by such Large Irregular Carriers. 

Since the adoption of Amendment No. 1 to Part 291 on 
March 2, 1951, the Board has by successive actions post¬ 
poned the effective date of Amendment No. 1 to July 5,1951, 
pending the result of the study of Amendment No. 1 by the 
Senate Select Committee on Small Business. On June 27, 
1951, in an action brought in the United States District 
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Court for the District of Columbia by two of' the Large 
Irregular Carriers operating pursuant to Part 291, the 
Court entered a judgment granting to the plaintiffs a per¬ 
manent injunction restraining the Board from enforcing 
Amendment No. 1. The Board has instructed its General 
Counsel to request the Solicitor General for permission to 
note an appeal to the Circuit Court of Appeals from this 
judgment. 

In view of the ruling of the District Court and in order 
to clarify the status of Amendment No. 1 with respect to all 
Large Irregular Carriers to which it would by its terms be 
applicable, the Board has decided to postpone further the 
effective date of Amendment No. 1 until a reasonable time 
following the completion of the appeal proceedings referred 
to above. 

For the reasons stated above notice and public proce¬ 
dures hereon are impracticable. Since no additional burden 
is imposed on any person, the postponement may be made 
effective without prior notice. 

The Civil Aeronautics Board hereby postpones the effec¬ 
tive date of Amendment No. 1 to Part 291 to such date as 
may later be fixed by the Board following the completion of 
any appeal by the Board to the Court of Appeals from the 
judgment in American Air Transport et al. v. Civil Aero¬ 
nautics Board, Civil Action No. 1295-51, U.S.D.C. D.C. 
(Sec. 205(a), 52 Stat. 984) 

By the Civil Aeronautics Board 

/s/ M. C. Mulligan 
M. C. Mulligan 
Secretary 


(SEAL) 
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28 CIVIL AERONAUTICS BOARD 

Docket No. 3405 
(E-3906) 

American Am Transport and Flight School, Inc., 

N ON CERTIFICATED OPERATIONS 
Decided February 15,1950 

American Air Transport and Flight School, Inc., found 
to be engaged in air transportation of persons and property 
between New York, N. Y., and San Juan, P. R., in excess of 
the degree of regularity permissible under then existing 
section 292.1 of the Boards Economic Regulations, without 
a certificate of public convenience and necessity, and to have 
charged and received either directly, or through its em¬ 
ployees and agents, greater or less compensation than that 
specified in its currently effective tariffs, in violation of 
sections 401 (a) and 403 (b) of the Civil Aeronautics Act 
and in such a manner as to constitute an unfair competitive 
” practice under section 411 thereof. 

Cease-and-desist order entered. 

Appearances: 

Albert F. Beitel for American Air Transport and Flight 
School, Inc. 

Albert E. Green, Enforcement Attorney 

Opinion 

By the Board : 

In this proceeding we are concerned with the determina¬ 
tion of the question whether the respondent, American Air 

Transport and Flight School, Inc., 1 violated sections 401 
— >» 

1 According to the record herein, the corporate name of the carrier was 
changed to American Air Transport, Inc., in October or November of 
1948, and the carrier’s activities apparently have been conducted sine* 
that time under this latter name. Since the letter of regi s tration there* 
tofore issued to respondent has not been amended to reflect such change 
in name, the order issued herewith is directed to “American Air Trans¬ 
port and Flight School, Inc, also known as American Air Transport, 
Inc.” 
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(a), 403 (a), 403 (b), and 411 of the Civil Aeronautics Act 
of 1938, as amended, and the requirements thereunder, by 
holding out to the public and actually operating regular 
flights in air transportation between New York, N. Y., and 
San Juan, P. R., without a certificate of public convenience 
and necessity, and by having charged and received less com¬ 
pensation for air carriage than that specified in its tariffs 
on file with the Board, so as to constitute an unfair com¬ 
petitive practice; and further, whether, if any of the charges 
are established, the Board should issue an order requir¬ 
ing respondent to cease and desist from further such viola¬ 
tions. 

29 The proceeding was instituted on July 2,1948, by 
the adoption of an order of the Board directing re¬ 
spondent to show cause why it should not be ordered to 
cease and desist from violating sections 401 (a), 403 (a), 
403 (b), and 411 of the Civil Aeronautics Act of 1938, as 
amended, and requirements thereunder, as alleged in a 
motion verified by an enforcement attorney on June 21,1948. 
Such motion alleged in substance that respondent, in viola¬ 
tion of section 401 (a) of the Act, had engaged and was 
engaging in the operation, and holding out by course of 
conduct, of frequent and regular flights of aircraft in air 
transportation between New York City and San Juan: that 
in the conduct of these operations the carrier, in violation 
of section 403 of the Act, had on numerous instances pro¬ 
vided air transportation between the mentioned points at 
rates different from those specified in its effective tariffs, 
and that these violations constituted unfair competitive 
practices within the meaning of section 411 of the Act. 
Violations of section 401 (a) were specifically charged from 
June 10, 1947, until June 21, 1948, the date of the enforce¬ 
ment attorney’s motion. Tariff violations were charged 
from August 18, 1947, the effective date of the first tariff 
filed with the Board by respondent, until June 21, 1948. 
Such motion also alleged, upon information and belief, that 
the carrier would continue to violate these various provi- 


99 


sions of the Act unless ordered by the Board to cease and 
desist therefrom. 

The answer dated Jnly 30,1948, alleges that respondent 
has for the past 2 years engaged in a low-cost passenger and 
property service between New York and San Juan, via 
Miami, Fla., and Mayaguez, P. R., which has been charac¬ 
terized as necessary for “the personal travel needs of the 
great majority of the people of Puerto Rico.” Respondent 
charges that the number of flights designated in paragraph 
5 of the complaint and Exhibit C attached thereto is approx¬ 
imately twice as many as were actually operated during 
December 1947 and February and March 1948. It is further 
alleged that the tariff violations set forth in paragraph 6 
of the complaint were caused by an error on the part of the 
Board’s staff in misdirecting notice of the denial of re¬ 
spondent’s request for a special tariff permission to be 
effective on 1 day’s notice, resulting in the premature use 
of the new tariff by one of respondent’s agents. Other 
tariff violations set forth in paragraph 6 are alleged to have 
been perpetrated by an unnamed travel agent in Puerto 
Rico. Respondent cites one instance where, upon discovery 
that a travel agent previously used by the carrier charged a 
fare less than the published fare, it severed all relations 
with that agent Respondent alleged its intent to comply 
with the provisions of the Act and the regulations there¬ 
under, and attached a copy of its application for a regular 
service between New York and Puerto Rico, which was. 
assigned Docket No. 3428. It further requested time to in¬ 
vestigate the charges and leave to file an amended answer. 
No amended answer was filed, a prehearing conference was 
held, and after due notice to all interested parties, the mat¬ 
ter came on for hearing before Examiner Paid N. Pfeiffer. 
Briefs were filed and the examiner’s report was issued, 
finding respondent in violation of the Act as alleged and 
recommending the issuance of an order requiring respon¬ 
dent to cease and desist from all similar violations in the 
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future. Exceptions were filed by both parties, briefs 
30 in support thereof have been received, and oral ar¬ 
gument has been held. 

The evidence discloses that respondent, a Florida corpo¬ 
ration and a citizen of the United States, was organized in 
June 1946. Operations were being conducted as a noncer- 
tificated carrier in May 1947, at which time application was 
made for a letter of registration as an irregular air carrier, 
pursuant to section 292.1 of the Economic Regulations as 
revised effective June 10,1947. Letter of registration No. 4 
was issued to respondent on July 8,1947. The vast majority 
of respondent’s operations have been conducted with two 
DC-3 aircraft between New York City and San Juan, with 
stops at Miami. Counsel for respondent admitted in oral 
argument that respondent’s operations formed a regular 
pattern of flights, a fact found by the examiner and also 
found here. 2 However, respondent contends that these 
operations did not fall within the regulatory jurisdiction of 
the Board, both because the Act does not apply to nonsched- 
uled or irregular carriers, even though common carriers, 3 

- Respondent’s flight reports, filed -with the Board and introduced into 
evidence herein, disclose, among other things, that beginning with the 
week of November 23, 1947, and continuing through the week of March 
28, 1948, a period of 19 weeks, it operated 2 flights per week in both 
directions between New York and San Juan, except during 4 weeks when 
it operated 2 northbound flights and 1 southbound flight each week; that 
northbound flights were operated each successive Monday except 1 and 
each successive Friday except 3; that southbound flights were operated 
on 12 Wednesdays and on 12 Saturdays; that commencing the week of 
April 4, 1948, and through the week of June 13, 1948, a period of 11 
weeks, it operated 3 flights per week in each direction without interrup¬ 
tion, and that in all such weeks during such period it operated north- 
. bound on Mondays, Wednesdays, and Fridays and southbound on Tues¬ 
days. Thursdays, and Saturdays. These operations clearly constituted 
regular operations. 

3 This contention is patently erroneous. All common carriage by air 
carriers in interstate, overseas, or foreign commerce is specifically em¬ 
braced within the coverage of the Act by the statutory definitions con¬ 
tained therein, regardless of whether operations are “scheduled” or “non- 
scheduled.” (Sections 1 (2), 1 (10), and 1 (21) of the Act.) Further, 
the legislative history of the Act reveals that the statutory definition of 
“air carrier” was purposely made broad enough, and intended, to include 
both carriers on scheduled, and carriers not on scheduled, routes. (See 
Hearings before the Committee on Interstate and Foreign Commerce, 
House of Representatives, 75th Cong., 3d Session, on EL R. 9738, pp. 420, 
421.) 
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and because in the conduct of these operations respondent 
was not in fact a common carrier. The further contention 
is made that if the operations here involved did fall within 
the scope of the Act, they nevertheless were not in viola¬ 
tion thereof because there is no evidence of record to sup¬ 
port a finding that respondent held out to the public that it 
was engaged in regular operations. It is also contended 
that, insofar as tariff violations other than those admitted 
in respondent’s answer may have occurred, they were acts 
of so-called independent travel by ticket agencies from 
which respondent’s passengers were obtained, and conse¬ 
quently are not the responsibility of this respondent. These 
contentions can best be disposed of after a review of the 
evidence concerning respondent’s operations and activities. 

The record discloses that the passengers transported by 
respondent were not obtained by direct solicitation of the 
public by its own employees, but rather through such solic¬ 
itation by so-called independent travel and ticket agencies. 
In August 1947 respondent entered into an arrangement 
with Praco Travel Service, a New York transportation 
ticket agency, for the purpose of obtaining traffic for south¬ 
bound flights. In Puerto Rico, Salas and Company sup¬ 
plied respondent with passengers at that time, and on 
February 18, 1948, Paonessa and Company became the 
principal source of traffic for northbound flights. Both of 
these latter companies also were ticket agencies engaged in 
the business of selling tickets to the public for air 
31 transportation. Most of the passengers transported 
by respondent during the period here involved were 
obtained through these three agencies. 

A considerable amount of evidence of record herein re¬ 
lates to the activities of Praco Travel Agency and the 
relationship existing between Praco and Respondent. Praco 
obtained passengers from the public both directly and in¬ 
directly through subagents, frequently barbers, taxicab 
drivers, etc. Praco conducted advertising in its own name, 
and apparently issued tickets and exchange orders for 
transportation to Puerto Rico for any day, often without 
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prior commitment from any carrier for transportation, 
upon the theory that there would be an irregular air carrier 
available to provide such transportation on any given date. 
During September and part of October 1947 Praco actually 
sold respondent’s tickets for the transportation thereafter 
provided by respondent. After that time, exchange orders 
were utilized, on which the heading read: “Praco Travel 
Service, agents for—This blank was customarily filled 
in with the name of the transporting carrier, either at the 
time the passengers reported to Praco’s office for trans¬ 
portation to the airport or just prior to boarding the air¬ 
craft. In the case of sales by subagents, the name of Praco 
was often inserted in the space provided for the name of 
the carrier, and this was later corrected by Praco’s presi¬ 
dent, Mr. Fernandez, upon presentation of the exchange 
order to him by the passenger. Praco’s representative 
stated his belief that in most instances passengers were 
unaware at the time of issuance of the exchange orders of 
the identity of the carrier to provide the transportation, 
and further that the identity of the carrier was a matter of 
indifference to the passengers. However, Praco’s president 
on direct examination testified that many persons demanded 
transportation by respondent, and that when such a request 
was received a definite reservation was made for the pas¬ 
senger upon one of respondent’s flights. On cross-examina¬ 
tion, this testimony was limited to the statement that four 
or five such requests had been received. 

Although certain testimony of record indicates that Praco 
sold its exchange orders for whatever price the traffic would 
bear on a particular day, depending upon competitive con¬ 
ditions, and thereafter turned the passengers over to any 
carrier which it selected, 4 other evidence indicates that 
Praco booked passengers for respondent upon the days 

4 The tariff violations with which respondent is charged resulted from 
this practice both by Praco and the agents located in Puerto Rico. Apart 
from the violations of section 403 (b) involved, we regard the practice 
of selling tickets without regard to tariff rates for the purpose of obtain¬ 
ing traffic as an unfair competitive practice within the meaning of section 
411 of the Act 
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that it operated and instructed its subagents to issue ex¬ 
change orders at respondent’s tariff rates. Respondent of 
course maintained close contact with both Praco and the 
ticket agencies in Puerto Rico, informing them both of 
flight schedules and supplying information relative to 
tariffs. Thus, respondent notified Praco by letter dated 
January 23, 1948, that, in accordance with its request, all 
captains of respondent’s planes would be instructed to send 
a wire to the home of Praco’s manager prior to leaving 
Miami northbound, giving an estimated time of arrival at 
Newark airport. On February 13, 1948, respondent in¬ 
formed Paonessa in Puerto Rico that “We normally depart 
from Newark Airport at 6 p. m. Wednesdays and Satur¬ 
days arriving at San Juan at approximately 9 a. m. 
32 San Juan time, Thursdays and Sundays. Our de¬ 
partures from San Juan have been on Mondays and 
Fridays.” On March 12,1948, respondent’s president wrote 
both Praco and Paonessa, setting forth alternative schedules 
of flights southbound departing Newark at 8 p. m. on Mon¬ 
days, Wednesdays, and Fridays, northbound departing San 
Juan at 1 p. m. on Tuesdays, Thursdays, and Saturdays, 
or southbound departing Newark at 8 p. m. on Wednesdays, 
Fridays, and Sundays and northbound departing San Juan 
at 1 p. m. on Mondays, Thursdays, and Saturdays. In these 
letters respondent requested the agents’ recommendations 
in favor of instituting one schedule or the other. On the 
suggestion of Paonessa, respondent instituted southbound 
operations commencing April 6, 1948, on Tuesdays, Thurs¬ 
days, and Saturdays, and northbound on Mondays, Wed¬ 
nesdays, and Fridays, which continued through June 21, 
1948, without exception. 

Other evidence also demonstrates that the agents knew 
with a reasonable degree of accuracy when respondent’s 
planes would arrive at their respective stations. Praco’s 
representative testified that during the period June 1947 
to June 1948 respondent’s flights between New York and 
San Juan averaged about two a week, sometimes three. 
Praco was accustomed to book for respondent on Wednes- 






days and Saturdays during most of this period. During 
April and May and through June 21,1948, when respondent 
operated southbound from New York to San Juan on 
Tuesdays, Thursdays, and Saturdays without exception, 
Praco’s representative testified that he inserted the name 
of respondent on Praco’s exchange order issued to pas¬ 
sengers on these days. Praco told the subagents what 
tariff rate to charge their passengers, depending upon the 
particular day of the week. Praco’s representative also 
testified that the subagents frequently took it for granted 
that respondent was the proper carrier when they sold for 
Praco, with the result that they automatically sold at re¬ 
spondent’s tariff rates without being specifically instructed 
to do so. 

Respondent’s president in his testimony herein referred 
to all three of the ticket agents from whom the bulk of its 
traffic was obtained as respondent’s “agents.” Praco and 
Paonessa were described as respondent’s “main agents,” 
and Paonessa was agreed to be respondent’s agent in San 
Juan for “the sale of tickets.” Further, Paonessa was desig¬ 
nated, in writing, as sole agent for respondent in Puerto 
Rico, with complete control over traffic and operations. Pra¬ 
co apparently was represented by respondent, at a confer¬ 
ence of nonscheduled air carriers, to be respondent’s au¬ 
thorized agent in New York. Respondent complained to the 
Board by letter dated March 27, 1948, of the difficulties of 
controlling Puerto Rican agents, and advised the Board 
that it had instructed its New York and San Juan agents to 
comply with tariff requirements. Praco’s representative 
also stated his belief that Praco was respondent’s principal 
agent in New York after February 1949, and that he con¬ 
sidered Praco to be the agent of the carriers who actually 
provided transportation upon Praco’s exchange orders. 
This view is also reflected in certain correspondence of rec¬ 
ord between Praco and the Board’s staff, requesting infor¬ 
mation concerning the tariff rates of the irregular air car¬ 
riers represented by it. All payment to the agents was in 


the form of a “commission” upon actual sales. Respondent’s 
president further testified that he did not consider that any 
of the flights here in question were “charter flights,” and 
that all flights reported to the Board between New 
33 York and San Juan, other than those designated as 
ferry flights, were operated under authority of re¬ 
spondent’s letter of registration and under its safety author¬ 
ity. Respondent’s president also stated that the Federal 
transportation tax was paid in all cases by respondent for 
passengers actually transported. 

Upon the basis of the foregoing evidence of record, re¬ 
spondent contends that its operations between New York 
and San Juan have not been those of a common carrier. This 
contention is predicated upon the view that respondent did 
not advertise nor hold out services to the traveling public, 
nor were its services so held out by the ticket agents from 
whom its passengers were obtained. On the contrary, re¬ 
spondent asserts the belief that the passengers did not know 
the identity of the carrier concerned but relied upon the 
ticket agency to provide transportation, and that these 
agencies were not its agents but independent contractors 
over whom it had no control. Accordingly, respondent con¬ 
tends that the ticket agents were the carriers, and that re¬ 
spondent’s status was that of a mere lessor of aircraft for 
the transportation of these passengers, rather than that of 
an air carrier. 

We find upon the basis of the evidence herein that the 
relationship existing between respondent and the ticket 
agents was that of principal and agent This relationship 
was recognized by the parties throughout, and the conten¬ 
tion that the actions of these agents in obtaining traffic for 
respondent could not be imputed to respondent appears to 
have been merely an afterthought on the part of counsel. 
Respondent’s president recognized that its operations were 
those of an air carrier, as they clearly were, and its action 
in so reporting these flights to the Board and in paying 
transportation taxes on its own behalf are inconsistent with 
the contentions now advanced. Further, the evidence of 
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record refutes the contention that Praco did not hold out 
service in the name of respondent. It did so by selling re¬ 
spondent’s tickets, by inserting respondent’s name in ex¬ 
change orders, and by selling reservations on flights oper¬ 
ated by respondent in response to requests therefor. Ac¬ 
cordingly, we hold that in the solicitation and procurement 
of traffic actually transported by respondent, the ticket 
agencies acted on respondent’s behalf. 5 Respondent’s serv¬ 
ices were thus held out to the public both directly and in¬ 
directly, and were those of a common carrier. 

Apart from the foregoing, we also are of the view that 
respondent, by transporting under its own responsibility 
and control passengers obtained from the public, was there¬ 
by engaging in common carriage, irrespective of whether 
its services -were held out to the public in its own name, and 
irrespective of the carrier status of the person so obtaining 
the traffic. Regulatory statutes cannot be avoided by the 
interposing of third persons between carriers and the pub¬ 
lic. The transportation by other forms of transport of per¬ 
sons assembled from the public by brokers and ticket agents 
is regarded as common carriage on the part of the under¬ 
lying transporting carrier, 6 and this principal is 
34 applicable to the transportation of such persons by 
aircraft. 7 Further, even in those instances in which 
the person from whom traffic is obtained has assumed carrier 
responsibility therefor to the public, transportation pro¬ 
vided by underlying carriers nevertheless may constitute 

5 In so holding, we express no opinion concerning the status of the 
agencies as indirect air carriers under the Act. 

8 See, e. g., Singer Broker Application, 32 M. C. C. 40, 43 (1942); Mc¬ 
Bride v. McNally . 89 Atl. 1131 (Pa. 1914); White v. Norfolk & S. R. Co, 
20 S. E. 191 (N. C., 1894); Kirkland v. Charleston & N. C. Ry., 60 S. E. 
668 (S. C. 1908) 

t Rentzel v. Lincoln, Docket No. SR-4-153, opinion and order serial No. 
S-297, decided by the Board on December 21, 1949. Standard A. L., Non- 
certificated Operations, 10 C. A. B. 486 (1949). Further, although not 
appearing from the face of the opinion, the contention that the trans¬ 
portation of passengers assembled from the public by ticket agencies such 
as Praco does not constitute air transportation on the part of the carrier 
was advanced to, and rejected by, the court in Civil Aeronautics Board v. 
Modem Air Transport, 81 F. Supp. 803 (S. D. N. Y. 1949) aff’d. by the 
United States Court of Appeals for the Second Circuit on January 6, 
1950. 
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common carriage by the underlying carriers for regulatory 
purposes. Thus the transportation of traffic obtained from 
freight forwarders constitutes common carriage, as well as 
the transportation of traffic obtained from other direct car¬ 
riers. 8 No necessity exists in this case for consideration of 
the circumstances under which a transporting carrier may 
have surrendered control over its operations and aircraft to 
such an extent that it may be regarded as a mere employer 
of another authorized carrier, and as such not itself an ‘‘air 
carrier/* or the circumstances under which an “owner- 
operator” of aircraft may not be regarded as an air carrier. 
We take this occasion, however, to express our view that an 
irregular air carrier cannot operate aircraft under its own 
safety authority and thereafter avoid regulatory responsi¬ 
bility for its activities by contending that a person not hold¬ 
ing carrier authority is in fact the carrier. Concern for the 
public interest and safety forbids such a result. 

Respondent further contends that even if its regular oper¬ 
ations constituted air transportation, it nevertheless cannot 
be found to be in violation of section 401 (a) of the Act since 
not all regular operations in air transportation by irregular 
air carriers were prohibited during the period embraced 
herein, but only those regular operations which were held 
out to the public in the carrier’s name. 9 Apart from the 


8 See, e. g., Globe Cartage Co., Inc., Common Carrier Application, 42 
M. C. C. 547 (1943), aff’d. sub. non.; U. S. v. Hancock Truck Lines, 324 
U. S. 774 (1945); United States v. Brooklyn Terminal, 249 U. S. 296 
(1919); Union Stock Yard Co. v. U. S., 308 U. S. 213 (1939). 

Respondent’s reliance upon Thomson v. United States, 321 U. S. 19 
(1944), in oral argument before us, obviously is misplaced. There the 
question before the Court was which of two persons should receive a 
single-motor carrier certificate. Only one of the two could be regarded as 
the carrier for this purpose and the Court was required to select between 
them. No such problem is here presented. The possibility that the activi¬ 
ties of respondent’s agents may have constituted them air carriers would 
not negative respondent’s carrier status for regulatory purposes. 

9 The exemption regulation in effect during the period covered by the 
record herein defined an irregular air carrier in pertinent part as one 
“which does not hold out to the public, expressly or by course of conduct, 
that it operates one or more aircraft between designated points * * * 
regularly or with a reasonable degree of regularity.” An irregular air 
carrier has been defined since July 15, 1948, as one which “does not oper¬ 
ate, or hold out to the public expressly or by course of conduct that it 
operates one or more aircraft between designated points * * * regularly 
or with a reasonable degree of regularity.” 
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facts of this case which demonstrate that respondent’s serv¬ 
ices were held out to the public in respondent’s name con¬ 
tinuously through the sale of tickets and the insertion of its 
name as the carrier in Praco’s exchange orders, we cannot 
accept this argument. The holding out of regular services 
within the meaning of the former regulation could be ac¬ 
complished through the employment of, and acceptance of 
business from, so-called independent traffic-generating 
agencies or other carriers either by express representations 
of regularity in operations to these sources from which traf¬ 
fic was obtained, or by course of conduct in actually making 
available regular flights upon which such traffic was 
35 transported. The Board has always considered that 
representations of regularity and actual regularity 
in operations were equally prohibited to irregular air car¬ 
riers. The amendment to the definition of irregular air 
carrier contained in Regulation No. ER-128, effective July 
15, 1948, expressly so providing, is regarded as merely an 
editorial change for the purpose of clarification and not as 
a change in the substance of the Regulation. See Standard 
A. L.,Non-certificated Operations, 10 C.A.B. 486,490 (1949). 
Respondent’s operations were those of a common carrier, 
exceeded in frequency and regularity those permitted to 
irregular air carriers, and accordingly were in violation of 
section 401(a) of the Act. 10 

Consistently with the foregoing findings, we also find 
that the tariff violations with which respondent is charged 
were in fact committed by it. Carriers can act only through 
their agents, and cannot avoid responsibility for tariff 
violations by contending that they lack power to control the 

10 Any doubts concerning the question of whether excessive operations 
by irregular air carriers constitute a violation of section 401 (a) of the 
Act appear to have been resolved by the opinion expressly so holding in 
Civil Aeronautics Board v. Modem Air Transport , 179 F. 2d 622 (1950). 
This decision by the circuit court having jurisdiction over the District 
Court for the Southern District of New York has the effect of overruling 
the decision in American Airlines v. Standard Air Lines , 80 F. Supp. 135 
(S. D. N. Y. 1948), to the extent that such latter decision, the only one 
supporting such a view, may have indicated that irregular air carriers 
have been completely exempt from section 401 (a) of the Act and ac¬ 
cordingly not capable of violating such section. 
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agent who in fact sells tickets at rates different from tariff 
rates. Even if it be assumed that the tickets here involved 
were not sold initially on respondent’s behalf, an assump¬ 
tion contrary to the facts of record relating to sales by 
Praco, respondent nevertheless ratified their sale by 
actually transporting the passengers. Respondent is under 
an affirmative duty to acquaint itself with the practices of 
those agents from whom it accepts passengers and to 
insure that its tariffs are actually observed. 

We also reject the contention that the standards of regu¬ 
larity prescribed for irregular air carriers are so vague and 
indefinite as not to be enforceable. These standards are 
sufficiently definite to form a guide to operations, and have 
been judicially declared to be so. (Civil Aeronautics Board 
v. Modern Air Transport. See footnote 10, supra.) In this 
connection, respondent has also argued in substance that 
since no enforcement action had been taken against Trans- 
Caribbean Air Cargo Lines, Inc., notwithstanding the cease- 
and-desist order entered against that carrier, which estab¬ 
lished definite standards of operations for irregular air 
carriers, it was entitled to assume that it could properly 
operate in the same manner that Trans-Caribbean was 
operating. We express no opinion as to whether Trans- 
Caribbean was in fact operating in violation of the cease- 
and-desist order entered against it; that question is wholly 
extraneous to this case. Each carrier is responsible for its 
own conduct and the Board is not estopped from enforcing 
lawful requirements against respondent because it has not 
also enforced such requirements against all other persons 
who may be conducting similar operations. 

Exception also has been taken to the refusal by the 
examiner to permit respondent to adduce evidence pur¬ 
porting to show that there existed a public need for re¬ 
spondent’s services which could not be met by the certifi¬ 
cated carriers, and that respondent’s service was not a 
violation of the protection which the Board would 
36 afford to certificated carriers. Evidence of this 
character is not germane to the question of whether 
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a carrier has operated in excess of its exemption authority, 
but rather is more properly admissible in support of an 
application for a certificate of public convenience and neces¬ 
sity. The examiner correctly refused to admit this evidence. 
Trans-Marine Airlines, Inc., Investigation, 6 C.A.B. 1071, 
1076 (1946); Mt. McKinley et al., Noncertificated Opera¬ 
tions, 10 C.A.B. 145, 148, 149 (1949). 

It also has been urged that the issuance of a cease-and- 
desist order against respondent for any violations found 
to have been committed rests within the discretion of the 
Board, and that no necessity exists in this case for issuance 
of such an order against respondent. We find it unnecessary 
to pass upon the question of whether the issuance of such 
an order is mandatory or discretionary in this case, since 
we would issue a cease-and-desist order upon the facts of 
this record in either event. 11 The character of the viola¬ 
tions involved and the contentions of respondent with re¬ 
spect thereto convince us that the issuance of such an order 
is necessary to the proper discharge of our duties and 
functions under the Act. 

Respondent also asserts that if a cease-and-desist order 
is entered herein, it must be limited to operations between 
New York and San Juan. We cannot agree with this at¬ 
tempted limitation of our powers. The violations which 
respondent has committed are the holding out and conduct¬ 
ing of regular operations in air transportation and failing 
to observe effective tariffs. The locale of the routes over 
which these acts were committed is merely incidental 
thereto. Moreover, if we were to adopt respondents views, 
the result would be that any respondent in violation of the 
Act could nullify enforcement action against it merely by 
changing the situs of its operations. The law will not 
sanction such a paralysis of its own enforcement agencies. 
The courts have recognized that administrative bodies have 

11 Section 1002 (c) of the Act provides in pertinent part that if the 
Board “finds, after notice and hearing, * * * that any person has failed 
to comply with any provision of this Act or any requirement established 
pursuant thereto, the Board shall issue an appropriate order to compel 
such person to comply therewith." 
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power to order restriction of future violations of a char¬ 
acter similar to those found to have been committed, with¬ 
out regard to territorial limitations. Interstate Commerce 
Commission v. Keeshin Motor Exp. Co., 134 F. (2d) 228 
(C.C.A. 7, 1943), cert, den., 320 U. S. 738 (1943). 

Upon the basis of the foregoing considerations and all 
the facts of record we find— 

1. That respondent operated as an air carrier in air 
transportation between New York, N. Y., and San Juan, 
P. R., between June 10,1947, and June 21,1948, in excess of 
the degree of regularity permitted by Part 292.1 of the 
Board’s Economic Regulations as then existing, without 
a certificate of public convenience and necessity, in violation 
of section 401(a) of the Act. 

2. That the respondent directly and through its agents 
represented and held out to the public that it was operating 
regularly in air transportation between the said places 
during said period. 

3. That respondent charged or permitted its employees 
and agents to charge greater or less compensation than 
that specified in its then currently effective tariffs in such 

a manner as to violate section 403(b) of the Act and 
37 so as to constitute an unfair competitive practice 
within the meaning of section 411 of the Act. 

Accordingly, a cease-and-desist order will be entered. 

O’Connel, Chairman, Ryan, Lee, Jones, and Adams, Mem¬ 
bers of the Board, concurred in the above opinion. 

Order 

The Board has issued simultaneously herewith an opinion 
in the above-entitled matter, setting forth the proceedings 
herein and its findings and conclusions, which is incorpo¬ 
rated herein by reference. 

Upon the basis of such opinion and the entire record 
herein, and under the authority contained in section 1002(c) 
of the Civil Aeronautics Act of 1938, 




112 


It is Ordered, 1 . That American Air Transport and Flight 
School, Inc., also known as American Air Transport, Inc., 
(American Air Transport) cease and desist from engaging 
in air transportation— 

a. Unless and until there is in force a certificate of public 
convenience and necessity issued by the Board authorizing 
American Air Transport to engage in scheduled air trans¬ 
portation, or, in the alternative. 

b. Otherwise than in conformity with the effective Part 
291 of the Board’s Economic Regulations and such changes 
thereof as may be adopted at any time hereafter, or such 
other regulation or order of the Board as may hereafter 
be adopted authorizing American Air Transport, indi¬ 
vidually, or as included in a class of air carriers, to engage 
in air transportation without the issuance of such certifi¬ 
cate. 

2. That unless and until otherwise authorized by the 
Board, American Air Transport cease and desist from 
operating flights of aircraft in air transportation between 
New York, N. Y., and San Juan, P. R., or between New 
York, or San Juan and any other point or between any other 
points, or within any point— 

a. In such manner that any given or uniform number of 
flights are operated between the same two points per week 
or recurrently in successive weeks; 

b. Regularly or with a reasonable degree of regularity, 
which regularity is reflected by the operation of a single 
flight per week on the same day of each week between the 
same two points, or is reflected by the recurrence of opera¬ 
tions of two round-trip flights, or flights varying from two 
to three or more such flights, between any same two points 
each week in succeeding weeks, without there intervening 
other weeks or approximately similar periods at irregular 
but frequent intervals during which no such flights are 
operated so as thereby to result in appreciable definite 
breaks in service, it being intended by this subparagraph 
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to require irregularity in service between any such points 
but not to preclude the operation of more than one or two 
such flights in any given week, nor to prescribe any specific 
maximum limitation upon the number of flights which may 
be performed in any one week, if infrequency and irregu¬ 
larity of service is otherwise achieved through variations 
in numbers of flights and intervals between flights, and 
through frequent and extended definite breaks in service; 
and 

c. Otherwise than upon an occasional and infrequent 
basis restricted to such rarity and infrequency of flight as 
to preclude any uniform pattern or normal consis- 
38 tency of operation between such points. 

3. That unless and until otherwise authorized by 
the Board, American Air Transport cease and desist from 
representing to any broker or traffic-generating agent, or 
holding out to the public, expressly or by course of conduct, 
or in any manner or by any device, directly or indirectly, 
or through any broker or traffic-generating agent, or other¬ 
wise— 

a. That American Air Transport operates in air trans¬ 
portation any certain number of flights per week between 
any specific points; 

b. That American Air Transport without effective qual¬ 
ifications or limitations as to frequency and regularity 
engages in air transportation between New York, N. Y., 
and San Juan, P. R., or between New York or San Juan and 
any other point or between any other points, or within any 
point; 

c. That the services of American Air Transport in air 
transportation are customarily, frequently, or regularly 
available between certain specific points; 

d. That the services of American Air Transport in air 
transportation are available between any designated points 
unless affirmatively disclosing in an effective manner that 
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flights between such points are operated only upon an 
occasional and infrequent basis, and are of such rarity and 
infrequency as to preclude any implication of a uniform 
pattern or normal consistency of operation; 

e. That operations of American Air Transport in air 
transportation between specific points constitute the opera¬ 
tion of or adherence to a specific or designated route, or 
that such operations involve continuing or customarily 
available service over a specific or designated route between 
any given points; 

f. That the operations of American Air Transport in air 
transportation involve any greater frequency or regularity 
than a service available from its principal place or places 
of business to any point at any time and, as between any two 
specific points, only an occasional or sporadic service of 
such rarity and infrequency of flight as to preclude any 
implication of a uniform pattern or normal consistency of 
operations; and 

g. That the available services of American Air Transport 
for air transportation between any specific points involve 
any greater frequency or regularity of flights than is re¬ 
flected by actual operations between such points. 

4. That American Air Transport cease and desist from 
charging, demanding, collecting, or receiving, from any 
person, either directly or indirectly through any broker or 
traffic-generating agent, or otherwise, a greater or less or 
different compensation for air transportation, or for any 
service in connection therewith, than the rates, fares, and 
charges specified in its then currently effective tariffs on 
file with the Board, and from suffering or permitting any 
person to obtain transportation or services furnished by 
it, or offering such transportation or services, either directly 
or indirectly through any broker or traffic-generating agent, 
or otherwise, at less than such fares, rates, or charges, 
except as to such persons and property it is specifically 
authorized to transport free or at reduced rates under the 
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provisions of section 403 of the Act and Part 228 of the 
Board’s Economic Regulations. 


45 BEFORE THE 

CIVIL AERONAUTICS BOARD 

WASHINGTON, D. C. 

In the Matter of the Investigation of air services by Large 
Irregular Carriers and Irregular Transport Carriers. 

Docket No. 5132 

Petition of American Air Transport Inc. For an Interpretation 

of Economic Regulations. 

American Air Transport, Inc., is a Large Irregular Car¬ 
rier and a party to the above-entitled proceedings. On 
September 21,1951, the Board adopted three orders dealing 
with Large Irregular Carriers. Recognizing the “numerous 
and significant changes in conditions” the Board instituted 
an Investigation “to obtain information concerning non- 
certificated operations in order that the Board may de¬ 
termine its future policy with respect to Large Irregular 
Air Carriers.” 

At the same time, the Board amended the exemption 
orders of 15 non-certificated carriers to remove the “3 and 
8” trip limitation. 

Then, the Board vacated its order which denied the appli¬ 
cation of Modern Air Transport The original order de¬ 
nied Modern’s application because of too frequent 

46 flying. 

Thereafter, Chairman Nyrop is reported to have 
stated, after these three orders were issued, 

“We have offered these boys a fair hearing with amnesty 
on past performance.” 1 

An analysis of the orders referred to and Chairman 
Nyrop’s reported statement indicates that the Irregular 
Carriers are in much the same position as the freight lines 


1 Aviation Week, October 1,1951. 
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were in 1946. Pending its determination of the individual 
applications of the freight lines, the Board found: 

“During this interim period it would not be in the public 
interest to terminate or curtail such services and thereby 

lose the benefit of the experience being obtained in this new 
field of air cargo; and the probability of dissipation of the 
operating staff and experience of such carriers, interrup¬ 
tion of operations, loss of revenues, and probable loss of 
part of their capital funds during the aforesaid interim 
period constitute unusual circumstances affecting the opera¬ 
tions of such carriers and would impose an undue burden 
on such carriers.” 2 

Accordingly, the Board exempted the freight lines, grant¬ 
ing them interim rights to fly to the places where they had 
been flying. 

The same situation exists here. The Board’s Investiga¬ 
tion includes the study of the operations now being con¬ 
ducted by Large Irregular Carriers and the extent to which 
these or different services should be performed. 

Yet, these carriers have reportedly shown to the Board 
that the strict interpretation of Regulation 291 ap- 
47 plied in the past is designed to regulate small not 
large carriers and is not consistent with the public 
interest. It would appear from the three orders referred 
to that the Board is willing to hear the facts in this respect 
and is willing to establish policy upon the basis of such 
facts. During the interim period, however, strict enforce¬ 
ment of the regulation which may be amended will deprive 
the public of an existing service, will deprive the Board of 
the experience being obtained in the new field of irregular 
operations, and probably dissipate the capital funds and 
operating staff of the carriers involved. 

After extensive hearings, the Senate Small Business 
Committee pointed out that there are two phases of the 
problem: the immediate necessity of dealing with the non- 
scheduled industry today in such a way as to insure its 
continued existence and the longer range question of har- 

2 Exploratory Statement of Section 292.5 of the Economic Regulations, 
Serial No. 389. 
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moniziiig the two segments of the air transport industry. 
The Committee added: 

“For the immediate future the Board should: 

“A. Rescind its present regulation limiting ‘nonskeds’ 
to three round-trip flights and eight round-trip flights. 

(This the Board has done.) 

“B. Issue a temporary regulation permitting the ‘non- 
skeds ’ to fly sufficient flights to allow profitable operations. 
As pointed out earlier in this report, witnesses before the 
committee testified that 14 to 15 flights a month between 
designated points would be a bare minimum to justify con¬ 
tinued operations by most of the lines. Rather than 
48 recommend any specific limitation of the number of 
flights, the committee prefers to urge the Board to 
take a realistic and positive approach to air transportation 
and permit the ‘nonskeds’ to operate in a manner that will 
not jeopardize their economic strength.’’ 

The long range problem will be solved by the Investiga¬ 
tion which the Board has instituted; but the immediate 
problem has not yet been met. This problem, of immediate 
necessity, must be dealt with promptly. 

Petitioner, as well as others similarly situated, do not 
understand what is being done with respect to the im¬ 
mediate problem. The Board’s orders are not clear in this 
respect. 

For these reasons, Petitioner submits that the Board 
should clarify its regulations, or adopt a new regulation, 
which, in effect, will limit the irregular carriers to their 
past operations during the interim period. Petitioner sub¬ 
mits that each carrier should be permitted to fly during any 
four successive weeks of this interim period, the maximum 
number of trips which it flew during any four consecutive 
week period during 1950 or 1951, with Hie proviso that if 
any carrier did not fly as many as 15 round trips between 
any two points, then such carrier could fly not more than 
15 round trips during the four week period 

This proposal will permit the Irregular Carriers to con¬ 
tinue to operate and to serve a public need during 
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49 the interim period. This proposal will also serve 
to carry out a part of the recommendation of the 
Senate Small Business Committee. 

Wherefore, Petitioner requests the Board to adopt the 
foregoing proposal, during the interim period. 

Copies of this Petition have been mailed to all parties 
listed in the Examiner’s Notice. 

Respectfully submitted, 

Morris, KesMeller & Baar 
Is/ Albert F. Beitel 
Attorneys for 

American Air Transport, Inc. 

November 8, 1951. 




Corrected Copy. (Corrected to indicate Member Adams’ 
dissent). 

55 Orders—Serial Number E-5907 

UNITED STATES OP AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 

Adopted by the Civil Aeronautics Board at its office in 
Washington, D. C. on the 30th day of November, 1951. 

In the Matter of the Revocation of Letter of Registration 

No. 4 issued to 

American Air Transport and Flight School, Inc. 

Docket No. 5209 
Order to Show Cause 

There having been presented to the Board a Motion for 
Institution of Enforcement Proceedings and for Immediate 
Suspension with respect to the noncertificated operations 
in air transportation of American Air Transport and Flight 
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School, Inc., (hereinafter referred to as American Air 
Transport), duly verified by an Enforcement Attorney for 
the Board, wherein it is requested that an enforcement pro¬ 
ceeding be instituted for revocation of the Letter of Regis¬ 
tration held by American Air Transport; and 
The Enforcement Attorney having further requested in 
said Motion that the Board, in the public interest, suspend 
the Letter of Registration of American Air Transport 
during the pendency of the enforcement proceeding pur¬ 
suant to the provisions of section 291.19 of the Board’s 
Economic Regulations because of alleged continuing and 
open and flagrant, knowing and willful violations of the 
Act described in such Motion; and 
The Board having considered such verified Motion and 
the exhibits attached thereto, and acting pursuant to sec¬ 
tion 291.19 of the Economic Regulations, and pursuant to 
the legal authority and jurisdiction vested in it by the Civil 
Aeronautics Act of 1938, as amended, particularly sections 
205(a), 401(a), 1001, 1002 and 1005(e) thereof, and finding 
that its action is in the public interest and necessary in 
order to carry out the provisions of the Act and to exercise 
and perform its powers and duties thereunder, 

It Is Ordered That: 

1. American Air Transport be and it hereby is directed 
to show cause why Letter of Registration No. 4 heretofore 
issued to it, should not be revoked for knowing and willful 
violations of the Civil Aeronautics Act of 1938, as amended, 
and requirements thereunder, particularly sections 
56 401(a) and 1005(e) of such Act and Part 291 (form¬ 

erly section 292.1) of the Economic Regulations of 
the Board, as alleged in the Motion of the Enforcement 
Attorney herein, and why the Board should not order 
American Air Transport to cease and desist from engaging 
in air transportation within the meaning of said Act or 
issue such other or further order as may be necessary or 
appropriate to compel American Air Transport to comply 
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with applicable provisions of said Act and requirements 
thereunder. 

2. American Air Transport be and it hereby is further 
directed to show cause why its Letter of Registration as a 
Large Irregular Carrier should not be suspended during 
the pendency of this proceeding or until further order of 
the Board, and why the Board should not issue such other 
or further order as may be necessary or appropriate to 
compel compliance on the part of American Air Transport 
with applicable provisions of the Act and requirements 
thereunder pending the final determination by the Board 
in this proceeding. 

3. American Air Transport be and it hereby is directed 
and required to file in this proceeding, within fifteen (15) 
days after the date of issuance of this order, a full and com¬ 
plete answer, duly verified by an authorized officer or agent, 
specifically and in detail admitting or denying or disclaim¬ 
ing knowledge of each and every allegation of fact set forth 
in the aforesaid Motion of the Enforcement Attorney. 
Allegations of fact set forth in the Motion not denied or 
controverted by the answer shall be deemed admitted. Such 
answer may allege relevant and material new matter by 
way of defense. 

4. American Air Transport be and it hereby is directed 
and required to appear before the Board on January 8, 
1952, at 10:00 a.m., in Room 5042, Commerce Building, 14th 
Street and Constitution Avenue, N.W., Washington, D.C., 
in connection with the issues set forth in paragraph 2 here¬ 
of. At that time, American Air Transport and the Enforce¬ 
ment Attorney may present to the Board, if they so desire, 
affidavits and documentary evidence, and written and oral 
argument relevant and material to such issues. 

5. American Air Transport be and it hereby is directed 
and required, until otherwise ordered by the Board, to 
preserve and refrain from destruction of any and all docu¬ 
ments and records pertaining to operations and activities 
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in air transportation since Jannary 1, 1950, including but 
not limited to passenger and cargo manifests, flight mani¬ 
fest forms and flight records, aircraft logs, reservation re¬ 
ports and records, tickets, ticket stubs and receipts, bills of 
lading and exchange orders, bulletins, instructions to traffic 
soliciting personnel, press releases, paid advertisements, 
pamphlets and brochures, and circulars, notices and in¬ 
structions submitted to travel and ticket agencies, all cor¬ 
respondence, communications, agreements, documents and 
memoranda concerning arrangements between it and any 
other person, air carrier, or travel and ticket agency for 
or affecting air transportation. 

6. This proceeding be promptly assigned for public hear¬ 
ing before an Examiner of the Board at a time and place 
hereinafter to be designated. 

57 7. American Air Transport be notified immediate¬ 

ly by telegram of the entry of this order, and there¬ 
after be duly served with a copy of this order and a copy of 
the aforesaid Motion of the Enforcement Attorney. 

By the Civil Aeronautics Board: 

/s/ M. C. Mulligan 
M. C. Mulligan 
Secretary 

Adams, Member, Dissented. 


(SEAL) 
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58 BEFORE THE 

CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 

In the Matter of the Revocation of Letter of Registration 

No. 4 issued to 

American Air Transport and Flight School, Inc. 

Docket No. 5209 

Motion For Institution of Enforcement Proceedings and for 

Immediate Suspension 

The undersigned Enforcement Attorney respectfully 
moves the Board for the institution of enforcement pro¬ 
ceedings by the entry of an appropriate order as herein¬ 
after requested in the prayer for relief, with respect to the 
noncertificated operations in air transportation of Ameri¬ 
can Air Transport and Flight School Inc., and as reasons 
for such motion the undersigned respectfully represents 
unto the Board that: 

1. American Air Transport and Flight School, Inc., also 
known as American Air Transport, Inc., hereinafter re¬ 
ferred to as the carrier, was at all times herein mentioned 
and now is a corporation, incorporated under the laws of 
the State of Florida, with its principal office and place of 

• business at Miami, Florida, and was and is a citizen of the 
United States within the meaning of section 1(13) (49 
U.S.C.A. 401(13)) of the Civil Aeronautics Act of 1938, as 
amended, hereinafter referred to as the Act (49 U.S.C.A. 
401 et seq.). 

2. During all times herein mentioned, the carrier has 
been engaged in the carriage by aircraft of persons and 
property for compensation and hire in commerce between 
places in various states and territories of the United States 
and places in various other states and territories of the 
United States, particularly between the point Miami, 
Florida, on the one hand, and the points Philadelphia, 
Pennsylvania, and Newark, New Jersey, on the other. 



3. During all times herein mentioned, the carrier has 
held out its said transportation services to the public. Said 
holding out has been done and accomplished by the follow¬ 
ing methods and means, among others: 

59 a. by its course of conduct in the operation of air¬ 
craft and the transportation thereon of persons and 
property for compensation and hire as alleged in this mo¬ 
tion. 

b. by maintaining and operating an office and place of 
business at the 20th Street Terminal Building, Miami Inter¬ 
national Airport, Miami, Florida, which office was known 
to the public and at which members of the public could and 
did inquire about the carrier’s transportation services and 
apply for and obtain transportation on aircraft operated by 
the carrier as alleged in this motion. 

c. by and through the acceptance of traffic from the fol¬ 
lowing persons, among others, engaged in business as ticket 
and travel agents, offering and selling the carrier’s trans¬ 
portation services to the public, and soliciting, obtaining, 
and accepting persons and property from the public for 
transportation by the carrier, and to whom the carrier paid 
and allowed commissions for traffic so obtained and fur¬ 
nished : 

Name Location 

Cloud Coach Airline Agency, Inc. Philadelphia, Pennsylvania 
Cloud Coach Tickets New York, New York 

Cloud Coach Tickets, Inc. Miami Beach, Florida 

Consolidated Travel Service Philadelphia, Pennsylvania 

Sky Coach Airtravel Philadelphia, Pennsylvania 

Skytravel Agency Washington, D. C. 

4. In the conduct of its said transportation business, and 
pursuant to and in furtherance of said holding out of its 
services, the carrier has, since January 1, 1950, through 
September 30,1951, continuously operated numerous flights 
of aircraft in transporting persons and property for com¬ 
pensation and hire between the points mentioned in para¬ 
graph 2 above. The flights so operated by the carrier, to¬ 
gether with the dates thereof, are fully set forth in the 
flight reports filed with the Board by the carrier for the 
first, second, third and fourth quarters of 1950, and the first, 
second and third quarters of 1951, pursuant to section 242.5 
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of the Board’s Economic Regulations, photostatic copies 
of which reports are attached hereto as Exhibit A. 

60 5. The carrier has continued and is continuing to 

operate flights of aircraft in air transportation be¬ 
tween the points set forth in paragraph 2 hereof- The 
flights for the period from October 1,1951, through Novem¬ 
ber 14, 1951, which are set forth in the attachment to Ex¬ 
hibit B appended to this Motion, and designated as Exhibits 
B1 and B2, were so operated by the carrier. As shown by 
the said Exhibit B, the dates of flight and other information 
pertaining to such operations were furnished by the carrier 
to a member of the Board’s staff in the form of a special 
operational report. 

6. Upon all flights of aircraft operated by the carrier as 
described and alleged in paragraphs 4 and 5 above, the 
carrier accepted for transportation and transported, for 
compensation and hire, such members of the public as ap¬ 
plied therefor and such property as the public offered. 

7. By reason of the facts alleged in the preceding para¬ 
graphs, the carrier, at all times and with respect to all 
operations herein mentioned, was and continues to be an 
air carrier engaged in interstate air transportation within 
the meaning of sections 1(2), 1(10) and 1(21) of the Act 
(49 U.S.C.A. 401(2), (10) and (21)). 

8. The carrier was at all times herein mentioned and 
now is registered with the Board pursuant to the provisions 
of Part 291 (formerly section 292.1) of the Board’s Eco¬ 
nomic Regulations as a Large Irregular Carrier within the 
meaning of said Part, and is the holder of Letter of Regis¬ 
tration No. 4, issued to it by the Board on July 8,1947. 

9. The carrier, as such Large Irregular Carrier under 
the provisions of said Part 291, was and is authorized to 
operate, and to hold out to the public that it operates, air¬ 
craft in air transportation between designated points only 
upon an infrequent and irregular basis, of such infrequency 
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as to preclude an implication of a uniform pattern or 
normal consistency of operations between designated 
points. 

10. The Board has not issued to the carrier a certificate 
of public convenience and necessity under the provisions 
of section 401(a) of the Act (49 U.S.C.A. 481(a)), or any 
other authority to operate or hold out to the public, ex¬ 
pressly or by course of conduct that it operates, aircraft 
in air transportation between designated points frequently 
or regularly, or with a reasonable degree of regularity. 

11. On July 2,1948, in Docket No. 3405, the Board 
61 instituted a proceeding against the carrier, directing 
the carrier to show cause why it should not be 
ordered to cease and desist from each and every violation 
of the Civil Aeronautics Act of 1938, as amended, parti¬ 
cularly sections 401(a), 403(b) and 411 of such Act, and 
the requirements thereunder, as alleged in the Motion of 
the Enforcement Attorney. In the motion filed by the En¬ 
forcement Attorney it was alleged, among other things, that 
the carrier had operated, and held out to the public by 
course of conduct that it operated, frequent and regular 
flights in air transportation, particularly between the points 
New York, N. Y., and San Juan, Puerto Rico. 

12. On February 15, 1950, the Board issued its opinion 
and order, Serial Number E-3906, directing the carrier to 
cease and desist from, inter alia, operating or holding out 
that it operated aircraft between New York, N. Y., and 
San Juan, Puerto Rico, or between any designated points, 
regularly or with a reasonable degree of regularity. On 
May 4, 1950, a petition for reconsideration of such order 
filed by the carrier was denied by the Board in Order Serial 
Number E-4131. 

13. Notwithstanding the limitation contained in Part 291 
of the Economic Regulations, under which the carrier pur¬ 
ports to operate, and the aforementioned cease and desist 
order entered against the carrier, the flights operated by 
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the carrier since February 15, 1950, as set forth in para¬ 
graphs 4 and 5 hereof, have greatly exceeded in frequency 
and regularity those operations in air transportation auth¬ 
orized by Part 291 of the Economic Regulations, and have 
constituted a uniform pattern or normal consistency of 
operation between designated points for which exemption 
from section 401(a) of the Act was not granted by said 
Part 291. The criteria which must be met if operations are 
to be considered irregular, and therefore within the scope 
of the exemption granted to the carrier, have been fully 
set forth by the Board in its order in the Matter of the 
Noncertificated Operations of Trans-Caribbean Air Cargo 
Lines , Inc., Docket No. 2593, Order Serial No. E-370, dated 
March 14, 1947, reiterated in subsequent decisions of the 
Board, and are embodied in the cease and desist 
62 order entered against the carrier. These standards 
are that (1) flights between designated points, 
whether one or more per week, must be staggered as to the 
days of the week in successive weeks; (2) if more than one 
such flight is to be operated per week in successive weeks 
not only must such flights vary as to the days of the week, 
but there must also be breaks in continuity of service for 
a week or approximately that period during which no 
flights are operated between these same points; and (3) 
the flights must be of such infrequeny as to preclude any 
implication of a uniform pattern or normal consistency of 
operations between the same two points. The open and 
flagrant character of the carrier’s excessive operations is 
clearly illustrated by the calendar analyses attached hereto 
and made a part hereof as Exhibits C and D, which analyses 
were prepared from the records mentioned in paragraphs 
4 and 5 hereof. As is also demonstrated by such records 
and exhibits, the carrier has not effected any adjustments 
in its operations since the entry, on February 15, 1950, of 
the cease and desist order against it, but on the contrary 
has consistently increased the frequency and regularity of 
its operations between the point Miami, Florida, on the one 
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hand, and the points Philadelphia, Pennsylvania, and Ne¬ 
wark, New Jersey, on the other. 

14. The carrier has undertaken and continued to conduct 
its operations with full knowledge of the limited nature of 
its authority to engage in air transportation. In addition 
to its knowledge of the various requirements relating to 
frequency and regularity of operations by reason of the 
publication thereof, such requirements were brought spe¬ 
cifically to the attention of the carrier in the following 
manner: 

a. There was enclosed with the Letter of Registration 
issued to the carrier on July 8,1947, by the Secretary of the 
Board, a letter which, among other things, specifically re¬ 
ferred the carrier to the requirements of section 292.1 (now 
Part 291) of the Board’s Economic Regulations, and gen¬ 
erally apprised the_ carrier of the nature and extent 

63 of operations permitted thereunder. Said letter also 
afforded to the carrier an opportunity to achieve and 
effect conformity with requirements which then did and 
now continue to prohibit the operation of regular and fre¬ 
quent air transportation service between the same points 
by non-certificated air carriers. 

b. On December 10, 1948, the Board issued Regulation 
Serial Number ER-136 entitled, “Interpretation No. 1 to 
section 292.1” (now Part 291) in the form of illustrative 
examples of “irregular” air transportation, as therein 
defined, to assist Irregular Air Carriers in conducting their 
operations in conformity with the Act and section 292.1 
(now Part 291) and a copy thereof was served upon the 
carrier. 

c. Thereafter, on February 15, 1950, the Board issued 
the aforementioned order to cease and desist and opinion in 
Docket Number 3405 (Serial Number E-3906) in which the 
legal requirements respecting the operations of the carrier 
were set forth specifically and in detail. 

15. The operations of the carrier, as set forth herein, 
constituted and constitute knowing and willful violations 
of Part 291 (formerly section 292.1) of the Board’s Eco¬ 
nomic Regulations, the order of the Board (Serial Number 
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E-3906) dated February 15,1950, entered in Docket Number 
3405, and sections 401(a) and 1005(e) and of the Act. [49 
U.S.C.A. 481(a) and 645(e)]. It is evident from the fore¬ 
going that these violations by this carrier have been and 
are of the most flagrant sort, and the public interest in law 
enforcement requires that the Board take immediate action 
to suspend the carrier’s Letter of Registration pending the 
completion of a proceeding directed at revocation of its 
economic operating authority. The Letter of Registration 
held by the carrier, as well as those held by other 
64 Large Irregular Carriers, are, pursuant to the pro¬ 
visions of section 291.19 of the Economic Regula¬ 
tions, “subject to immediate suspension when, in the opinion 
of the Board, such action is required in the public interest.” 
By reason of its plain disregard of the cease and desist 
order entered against it by the Board on February 15,1950, 
the carrier has amply demonstrated that the Board could 
not reasonably expect that the carrier would abide by such 
other or further cease and desist order that the Board 
might issue. If the carrier is permitted to continue its un¬ 
lawful course of conduct pending final completion of a 
revocation proceeding, which will take several months to 
consummate, all Large Irregular Carriers will be encour¬ 
aged to exhibit a similar disregard for the law, thereby 
rendering effective enforcement of the Act and the Board’s 
regulations thereunder impossible. Not only does the con¬ 
tinuation of the carrier’s operations under the foregoing 
circumstances seriously impair and interfere with the 
proper discharge by the Board of its functions and duties 
under the Act, but it contributes to unsound economic con¬ 
ditions in air transportation, and constitutes unfair com¬ 
petition with the operations of certificated air carriers and 
those Large Irregular Carriers conducting operations 
within the scope of their authority. 

16. Upon information and belief, it is alleged that the 
carrier is continuing and will continue to engage in like 
and similar operations as alleged in this motion unless and 
until the relief requested herein is granted. 


Wherefore, upon the basis of the knowing and willful 
violations alleged above, and the repeated and continuing 
nature thereof, the undersigned Enforcement Attorney re¬ 
spectfully moves that the Board, in furtherance and pro¬ 
tection of the public interest, adopt and issue an appro¬ 
priate order directing American Air Transport and Flight 
School, Inc.: 

(a) to show cause why its Letter of Registration should 
not be revoked, and why it should not be ordered to cease 

and desist from engaging in air transportation within 

65 the meaning of the Civil Aeronautics Act of 1938, as 
amended; and 

(b) to show cause why the Board should not issue such 
other order or orders as may be appropriate to compel 
American Air Transport and Flight School, Inc., its offi¬ 
cers, agents, servants and employees, to comply with the 
provisions of the Act and requirements thereunder referred 
to in the foregoing motion; and 

(c) to appear before the Board and show cause why the 
Board should not enter an order suspending its Letter of 
Registration as a Large Irregular Carrier or enter such 
other or further order as may be necessary to assure com¬ 
pliance by American Air Transport and Flight School, Inc., 
with applicable provisions of the Act and requirements 
thereunder during the pendency of the revocation proceed¬ 
ing. 

Respectfully submitted, 

/s/ Robert L. Park 
- Robert L. Park 
Enforcement Attorney 

66 City of Washington 
District of Columbia 

Robert L. Park, being first duly sworn on oath, deposes 
and says that he has read and is familiar with the foregoing 
motion and attached exhibits; that he intends and desires 
that in granting the relief requested, the Board shall place 
full and complete reliance upon the accuracy of each and 
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every statement therein contained; that he is familiar with 
the facts therein set forth and that such facts are true 
except as to those matters alleged upon information and 
belief, which matters to the best of affiants information 
and belief are true; and that no statement contained in such 
motion is misleading. 

/s/ Robert L. Park 
Robert L. Park 
Enforcement Attorney 

Subscribed and sworn to before me this 26th day of 
November, 1951. 

(SEAL) Louise S. Myers, Notary Public, D. C. 

My Commission Expires: 12/31/52. 





196# 


1961 


EXHIBIT 0 


•FERATI9NS OF AMERICAN AIR TRANSPORT 


JANUARY 1, 196# through N9.Y3MB3K 14, lf61 


Miami, Florida to Newark, N, J» 


S 


17 


S 


a tr§ 9 i# ii fizi i 3 [in 

N 16 16 17 18 19 [2$] 21 

g2) 25 24 25 26 27 28. 

29 g 81 J 2 5 4 

» 10 n 



[ J 4 6 

1 10 E2 12 13 [14 f 16 
-J§1171§,l 9 ©21^j 

Y 23. @ SI 26. 27 (Ml 29 


IQ\ 31 MJ 


a a j, C3 3 0 iff ef) 

0 H St 22 23 Ii] n If] 


27 1281 29 _ 

s cs be a -r 




sea 

_7, 8 LSI 

3 is 5s 

21 |22J 23 

, jblBB 

6 6l 7 


o Sfi I®, ftZl W HSI 20 

T lUj (Hi M £§] 26 [27 




EIDB 

N litl m 16 
23 


H 

SJIEE 


Nowark, N« J» to Miami, Florida 105 

/ 

3 M I 1? I P S 

1 I Q 4 tn 

8 [ 1>1 10 11 12 

26 


28 30 31 



EXHIBIT 0 


CO 


2 

2 


















































































1961 



EXHIBIT D (continued) 


OPERATIONS OF AMERICAN AIR TRANSPORT 
MARCH 1960 through NOVEMBER 14, 1961 
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109 BEFORE THE 

CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 

Received Docket Section Dec 18 ’51 

In the matter of Letter of Registration No. 4 held by 
AMERICAN AIR TRANSPORT AND FLIGHT 

SCHOOL, INC. 

Docket No. 5209 

Answer of American Air Transport to Motion for Institution of 

Enforcement Proceedings. 


224 BEFORE THE 

CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 

Received Docket Section Feb 8 >52 

In the matter of Letter of Registration No. 4 held by 

AMERICAN AIR TRANSPORT AND FLIGHT 

SCHOOL, INC. 

Docket No. 5209 

Motion of American Air Transport for Immediate Settlement of 

i 

Proceeding. 

American Air Transport (sometimes called the “car¬ 
rier”) submits that this proceeding can be settled without 
the necessity of formal hearing. On February 5, 1952, 
the president of American Air Transport sent the follow¬ 
ing telegram to each member of the Board and to Oliver 
Carter, Chief of the Enforcement Section: 

“SINCE THE SUBMISSION OF AMERICAN AIR TRANSPORT’S 
COMPROMISE STIPULATION DECEMBER 28, 1951, THIS COM¬ 
PANY HAS DISPOSED OF TWO OF THE THREE AIRCRAFT WE 
HAD BEEN OPERATING PRIOR TO THAT DATE. THE ONE RE¬ 
MAINING AIRCRAFT IS BEING PLACED IN ENTIRELY U. S. 
MILITARY AIRLIFT OPERATION EFFECTIVE THIS DATE. IN 
VIEW OF THE GOOD FAITH WE HAVE DEMONSTRATED BY 
SUCH DRASTIC ACTION IN ORDER TO ASSURE YOU WITHOUT 
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QUESTION THAT WE WILL NOT VIOLATE C.A.B. ECONOMIC 
IRREGULARITY REGULATIONS IN THE FUTURE, WE SINCERE¬ 
LY HOPE THAT YOU WILL TAKE THIS ACTION INTO CON¬ 
SIDERATION IN YOUR JUDGMENT OF OUR CASE AND HOLD 
IN ABEYANCE THE SUSPENSION AND REVOCATION PRO¬ 
CEEDINGS INSTITUTED DECEMBER 10, 1951 AGAINST MY COM¬ 
PANY’S LETTER OF REGISTRATION BECAUSE OF FLYING TOO 
REGULARLY. IF FOR NO OTHER REASON. WE WOULD LIKE 
TO RETAIN OUR LETTER OF REGISTRATION IN ORDER TO 
PERFORM MILITARY AIRLIFT OPERATIONS AND SHOULD 
YOU SO DESIRE. WE WILL AGREE TO SUCH A RESTRICTION. 
AS YOU PROBABLY KNOW. MY COMPANY’S SAFETY RECORD 
HAS BEEN PERFECT EVER SINCE WE COMMENCED OPERA¬ 
TIONS NEARLY SIX YEARS AGO 

JOHN H. PATTERSON 

PRESIDENT 

AMERICAN AIR TRANSPORT, INC.” 

225 The carrier has set forth the reasons for the set¬ 
tlement, and the applicable statutory provisions in its 

Answer filed herein, which Answer is by this reference 
made a part hereof. 

The carrier has also set forth the plan for settlement in 
a letter dated December 28, 1951, and addressed to the 
Civil Aeronautics Board, a copy of which is attached to the 
original copy of this motion and marked Exhibit A. 

In short, the carrier submits that it has made all reports 
required by law; developed an interpretation of regulations 
and submitted complete reports to the Board; the carrier 
was never advised that its operations subsequent to March 
1, 1950, were in any particular contrary to the statutes, 
rules, regulations or orders of the Board; and the first 
notice received by the carrier was the Order to Show Cause 
issued in this proceeding. 

The Board has instituted a proceeding (Docket No. 5132) 
in order to determine its policy with respect to Irregular 
Air Carriers and the extent to which such carriers 

226 should be permitted to operate. This carrier is a 
party to that proceeding. 

The instant proceeding can be disposed of by the entry 
of an order, upon stipulated facts, which will suspend or 
revoke the carrier’s letter of registration, but the effective 
date of the order will he stayed so long as the carrier’s oper¬ 
ations strictly comply with the following: 
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(1) That the carrier shall not operate flights between any 
two points in the same direction on the same day of two or 
more successive calendar weeks; 

(2) That the carrier shall in no event operate two or 
more flights in the same week between the same two points 
in the same direction for more than three successive cal¬ 
endar weeks without that period being followed with a com¬ 
plete break in service for an entire calendar week. This will 
not prohibit flights between different points during such 
period of break in service: 

(3) The required breaks in service shall not be spaced so 
as to occur at the same week of each four-week period. Indi¬ 
vidual flights shall not, during any period of operation be¬ 
tween breaks, be so spaced as to occur regularly either on 
every day, every other day, or every third day. 

This language with respect to the regularity and fre¬ 
quency permitted is based upon the order of the United 
States Court of Appeals for the District of Columbia Cir¬ 
cuit in Cause No. 11,260 and, for the purposes of that case, 
was submitted by counsel for the Board as a proper inter¬ 
pretation of the regulations, when the Court asked for a 
more explicit statement. 

The order should also be subject to change as a 
227 result of the pending investigation in Docket No. 

5132. 

The settlement of the instant proceeding in this manner 
will obtain the objective announced by the Chairman in his 
letter to Senator Sparkman dated December 7, 1951, i.e., 
permit the carrier “to live and operate pending completion 
of the comprehensive investigation (Docket No. 5132) into 
air services performed by Large Irregular Carriers” and 
continue to be eligible for such operating authority as may 
result from the carrier’s participation in the investigation. 

The carrier submits that the settlement of the instant 
proceeding will obtain the objective of the Enforcement 
Attorney, i.e., strict compliance pending the general inves¬ 
tigation. It will also carry out the announcement of the 
Chairman, reported in AVIATION WEEK, October 1,1951, 
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that “We’ve offered these boys a fair hearing with amnesty 
on past performance . . .” (Emphasis supplied.) 

The settlement of this proceeding will also save time, 
money and labor for the Board, the Board’s staff, and the 
carrier. 

The carrier is willing to, and hereby offers to enter into all 
stipulations necessary to effect such a settlement. 
228 A copy hereof has been mailed to the Enforcement 
Attorney. 

Respectfully submitted, 

Morbis, KixMtller & Baab 
/s/ Albebt F. Beitel 
Attorneys for 

American Aib Transport, Inc. 


229 Exhibit A 

LAW OFFICES 

MOBBIS, KIXMTLLEB & BAAB 
AMERICAN SECURITY BUILDING 
WASHINGTON 5, D. C. 

December 28,1951 

Civil Aeronautics Board 
Washington, D. C. 

Re: American Air Transport & Flight School, Inc. 

Docket No. 5209 

Gentlemen: 

By the order instituting this proceeding, American Air 
Transport is directed to show cause why its Letter of Regis¬ 
tration should not be suspended or revoked for frequent and 
regular flying. While we believe that good cause can be 
shown, we have, as suggested by the Executive Director, 
conferred with Mr. Oliver Carter, Chief of the Enforce¬ 
ment Section. We have concluded that further contested 
and adversary proceedings in this case are unnecessary. 
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We submit that this entire controversy can be terminated 
by the entry of an order by the Board which suspends or 
revokes the Letter of Registration held by American Air 
Transport, but which order does not become effective until 
the carrier exceeds certain permissible operations, such 
operations to be in strict conformity with the existing reg¬ 
ulations, but expressed in such language that no dispute 
or question of fact can be raised. 

We suggest that such order should read, in pertinent part, 
as follows: 

The effective date of this order shall be stayed so long as 
the carrier’s operations strictly comply with the following: 

(1) That the carrier shall not operate flights between any 
two points in the same direction on the same day of two or 
more successive calendar weeks; 

(2) That the carrier shall in no event operate two or more 
flights in the same week between the same two points in 
the same direction for more than three successive calendar 
weeks without that period being followed with a complete 
break in service for an entire calendar week. This will not 
prohibit flights between different points during such period 

of break in service; 

230 (3) The required breaks in service shall not be 

spaced so as to occur at the same week of each four- 
week period. Individual flights shall not, during any period 
of operation between breaks, be so spaced as to occur reg¬ 
ularly either on every day, every other day, or every third 
day 

This language with respect to regularity and frequency 
is based upon the order entered by the Court of Appeals 
(D. C.) in Cause No. 11260. 

By the entry of such an order, the Board will achieve 
the objective announced by the Chairman in his letter to 
Senator Sparkman dated December 7, 1951, i.e., permit the 
carrier “to live and operate pending completion of the 
comprehensive investigation (Docket No. 5132) into air 
services performed by Large Irregular Carriers” and con- 
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tinue to be eligible for such operating authority as may 
result from the carrier’s participation in the Investigation. 

The carrier agrees to enter into snch stipulations as may 
be necessary for the purpose of expediting such an order. 

Sincerely yours, 

Morris, KixMikler & Baar 
A I,BERT F. BeITEL 

Attorneys for 
American Air Transport & 
Flight School, Inc. 

cc: Mr. Oliver Carter 
Mr. Robert L. Park 


231 Received Docket Section Feb. 8, ’52 

BEFORE THE 

CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 

In the matter of Letter of Registration No. 4 held by 

AMERICAN AIR TRANSPORT AND FLIGHT 

SCHOOL, INC. 

Docket No. 5209 

Motion of American Air Transport With Respect to Procedure, 
as Requested by the Examiner. 

At the prehearing conference held in the above-entitled 
proceeding, the Examiner requested American Air Trans¬ 
port (herein sometimes called the “carrier”) to submit, 
in written motion form, certain contentions and suggestions 
advanced on its behalf at the conference. This motion is 
filed pursuant to that request. 

1 . 

The carrier has heretofore proposed the settlement of the 
instant proceeding by letter to the Board and by motion. 
The instant motion is made dependent upon the proposal for 
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settlement, and is not to be construed as affecting the pro¬ 
posal in any manner. 

2 . 

The carrier has pending before the Board an application 
which was filed previous to the institution of the 

232 instant proceeding, the Application of American Air 
Transport for a certificate of public convenience and 

necessity, or an exemption order, authorizing the trans¬ 
portation of persons and property between Boston, Massa¬ 
chusetts, and Miami, Florida, via intermediate points, 
Docket No. 3721. This application was filed on April 12, 
1949, and by this reference is made a part hereof. The car¬ 
rier has asked for, but has not received a hearing upon this 
application. 

The carrier also has pending before the Board four other 
applications for authorization to provide additional and 
limited air services within the continental limits of the 
United States on a scheduled basis (Docket No. 5311) and 
on a non-scheduled basis (Docket No. 5312); and for author¬ 
ity to engage in overseas and foreign air service on a sched¬ 
uled basis (Docket No. 5313) and on a non-scheduled basis 
(Docket No. 5314). These applications were filed in accord¬ 
ance with the order of the Board, serial No. E-6017: They 
should be heard concurrently with this proceeding. 

The carrier is also a party to the general investigation of 
air services of Large Irregular Air Carriers (Docket No. 
5132), instituted by the Board. 

All of these proceedings, including the instant one, in¬ 
volve the issue of what, if any, service should be authorized 
to be performed by this carrier. The Board’s interest is the 
public interest, and the manner in which this car- 

233 rier’s present and proposed operations will serve the 
public, if at all, is the real issue upon which the Board, 

under the Civil Aeronautics Act, must make its decision. 
All of these applications, together with the instant case, 
should be before the Board for decision at the same time. 
Consolidation of the applications will accomplish this. 
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3. 

If the instant case were to be carried to a conclusion be¬ 
fore the above-mentioned applications are heard, the Board 
would, in effect, be deciding those applications before hear¬ 
ing because its decision in the instant case, if adverse, would 
effectively prevent the carrier from prosecuting its appli¬ 
cation. This is so because (a) the carrier would not be able 
to prove, by its operations, the public need for its services, 
and (b) the carrier would be deprived of the revenues neces¬ 
sary to prosecute the applications. 

4. 

If hearing is to be held hereon, evidence should be re¬ 
stricted to that period of time subsequent to October 1, 
1951. On that date, AVIATION WEEK reported that 
Chairman Donald Nyrop said: 

*‘We’ve offered these boys a fair hearing with amnesty 
on past performance...” 

Such a statement, published in a magazine of general cir¬ 
culation in the air transport industry, and not denied, 
234 can be relied upon by the carriers which the Board 
regulates. It also demonstrates the scope of this pro¬ 
ceeding, and the interest of the Board in the past and pres¬ 
ent operations of the carrier. Accordingly, the Examiner 
should rule that the evidence should be limited to that 
period of time subsequent to October 1, 1951. 

5. 

The carrier submits that the issues in this proceeding 
should include the following issues: 

(a) Was the cease and desist order referred to in the 
Motion for Institution of Enforcement Proceedings prop¬ 
erly entered and is it a proper order? 

(b) Has any other air carrier been injured by the car¬ 
rier’s operations? 

(c) Have the carrier’s operations served the public con¬ 
venience, necessity and interest? 
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\d) Does the carrier have a valid excuse? 

(e) In balancing the equities involved, what would be 
the effect of revocation upon the travelling public, upon the 
carrier, and upon the Board’s investigation in Docket No. 
5132? 

6 . 

The carrier asked the Enforcement Attorney for informa¬ 
tion with respect to the operations of other Large Irregular 
Carriers and the Enforcement Attorney refused to reply 
upon the ground that the information requested was irrele¬ 
vant. The living practices of an industry give expression to 
the dead words of the regulation, and such data should 
235 be made available. The Examiner should rule that 
such data is germane to the issues of this proceeding. 

7. 

Any revocation of the carrier’s Letter of Registration in 
this proceeding will be contrary to Section 9(b) of the Ad¬ 
ministrative Procedure Act of 1946 in that such revocation 
will have been effected in a proceeding prior to the insti¬ 
tution of which the facts or conduct alleged as warranting 
such action were not called to the attention of the carrier 
by the Board in writing and the carrier was not accorded an 
opportunity to demonstrate or achieve compliance with all 
lawful requirements. 

As is shown by the Motion For Institution of Enforce¬ 
ment Proceedings almost two years have elapsed since the 
carrier has received a communication in writing from the 
Board with respect to its economic operations, and no com¬ 
munication setting forth the facts and conduct described 
in the Motion For Institution of Enforcement Proceedings 
had been sent to the carrier by the Board prior to the insti¬ 
tution of this proceeding. 

No facts revealing a situation of emergency or of clear and 
immediate necessity for the institution of this proceeding 
prior to compliance with the requirements of the Adminis¬ 
trative Procedure Act and no facts requiring imm ediate 
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action irrespective of the equities or injuries to the 
236 carrier are contained in or found in the Board’s 
Order herein or the Motion upon which it is based. 

Respectfully submitted, 

/s/ Albert F. Beitel 
Attorneys for 

American Air Transport, Inc. 


• 

• 

• 

* • • • 
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CIVIL AERONAUTICS BOARD 




WASHINGTON 25 


February 25, 1952 

American Am Transport and Flight School, Inc. 

Revocation Reading 

Docket No. 5209 
NOTICE TO ALL PARTIES: 

At the prehearing conference in the above-entitled pro¬ 
ceeding the Examiner granted the respondent permission 
to file certain motions affecting the issues in this proceeding 
and the enforcement attorney was granted permission to 
reply thereto. Motions and replies have been received and 
consideration has been given thereto by the Examiner. 

In brief the repondent’s motions request the following: 

1. That certain applications of respondent now pending 
before the Board involving requests for an exemption and 
certificates under Sections 401 and 416 of the Civil Aero¬ 
nautics Act of 1938, as amended, be consolidated and heard 
together with the revocation proceeding; 

2. That evidence in this proceeding be restricted to that 
period of time subsequent to October 1, 1951; 

3. That the issues in this proceeding should include the 
following: (a) Was the cease and desist order referred to 
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in the Motion for Institution of Enforcement Proceedings 
properly entered and is it a proper order? (b) Has any 
other air carrier been injured by the carrier’s operations? 
(c) Have the carrier’s operations served the public con¬ 
venience, necessity, and interest? (d) Does the carrier have 
a valid excuse? (e) In balancing the equities involved, what 
would be the effect of revocation upon the traveling public, 
upon the carrier, and upon the Board’s investigation in 
Docket No. 5132? 

4. That the enforcement attorney be requested to supply 
information in this proceeding with respect to the opera¬ 
tions of other large irregular air carriers; and 

5. That the revocation of the respondent’s letter of 
registration in this proceeding will be contrary to section 

9(b) of the Administrative Procedure Act. 

248 With respect to respondent’s request to have cer¬ 
tain applications referred to above consolidated with 
this proceeding, it is noted that these applications will be 
a part of the Board’s Investigation of Air Service by Large 
Irregular Carriers and Irregular Transport Carriers, 
Docket No. 5132, and since the above applications do involve 
issues unrelated to the issues in this proceeding, the Exam¬ 
iner will recommend to the Board that respondent’s Motion 
for Consolidation of the application in this proceeding be 
denied. 

The respondent’s request to limit the evidence in this 
proceeding to the period subsequent to October 1, 1951, is 
apparently based on the theory that the large irregular air 
carriers were granted some sort of “amnesty” with respect 
to past violations prior to the above date. The Board made 
it definitely clear in its opinion in the Air Transportation 
Associates, Inc., Enforcement Proceeding, Order Serial 
No. E-5877, that no general “amnesty” toward flagrant 
violators of the Act had been granted by the Board. Under 
the circumstances there appears to be insufficient grounds 
for respondent’s request to restrict the evidence in the 
manner described and therefore its motion will be denied. 
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As to respondent’s request to include certain issues as 
set forth in item 3 above, it appears that such issues are 
clearly beyond the scope of this proceeding. For instance, 
the question as to whether or not the cease and desist order 
which was issued under the Board’s Order Serial No. E- 
3906, dated February 15, 1950, was properly entered cer¬ 
tainly has no place in this proceeding since respondent has 
had ample opportunity to seek judicial review of the order 
if it had reason to believe that the order was defective. 

The question as to whether or not other air carriers have 
been injured by respondent’s operation is clearly not an 
issue in this proceeding; neither is the question as to 
whether or not respondent’s operations have been in the 
public interest. 

With respect to respondent’s statement as to whether 
or not it has a valid excuse, certainly respondent will be 
permitted to offer evidence showing matters of mitigation 
of its acts. However, it will not be necessary to establish 
this as an issue in the proceeding. Therefore, respondent’s 
requests contained in item 3 to be included as additional 
issues in this proceeding, are hereby denied. 

The motion of respondent to request enforcement at¬ 
torney to furnish information with respect to the activities 
of other large irregular air carriers is denied for the reason 
that the revocation proceeding involves only the license 
held by this respondent and whether or not other carriers 
may have violated the Act has no bearing on the issues in 
this proceeding. 

249 With respect to respondent’s contention that the 
revocation of its letter of registration is contrary 
to section 9(b) of the Administrative Procedure Act, such 
contention is without merit and falls in the same category 
with other cases involving similar contentions where the 
Board has denied such requests (See list of cases in en¬ 
forcement attorney’s reply motion filed herein). There¬ 
fore, respondent’s motion referred to above is hereby 
denied. 

The parties are hereby advised that particular attention 
will be directed to the following issues: 
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1. Has respondent violated sections 401(a) and 1005(e) 
of the Civil Aeronautics Act of 1938, as amended, Board’s 
Order Serial No. 3906, dated February 15, 1950, Docket 
No. 3405, and Part 291 of the Board’s Economic Regula¬ 
tions as alleged in the Motion for Institution of Enforce¬ 
ment Proceedings and for Suspension filed herein? 

2. If any such violations are established, were and are 
they knowing and willful? 

3. If any such violations are established, whether know¬ 
ing and willful and otherwise, should the Board issue an 
order to cease and desist or issue an order to compel com¬ 
pliance with the applicable provisions of the Act and Part 
291 of the Board’s Economic Regulations? 

4. If any such knowing and willful violations are estab¬ 
lished, should the letter of registration heretofore issued 
to respondent by the Board he revoked? 

/s/ Walter A. Bryan 
Walter A. Bryan 
Hearing Examiner 


253 Orders—Serial Number E-6150 

UNITED STATES OF AMERICA 
> CIVIL AERONAUTICS BOARD 

WASHINGTON, D. C. 

\ 7 

Adopted by the Civil Aeronautics Board at its office in 
Washington, D. C. on the 28th day of February, 1952. 

In the matter of the revocation of Letter of Registration 
No. 4 issued to 

American Air Transport and Flight School, Inc. 

Docket No. 5209 

Order Denying Motion lor Consolidation. 

i 

American Air Transport and Flight School, Inc., has filed 
1 applications, Dockets Nos. 5311, 5312, 5313, and 5314 re- 
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questing authority under section 401 of the Civil Aeronau¬ 
tics Act of 1938, as amended, to conduct air service within 
the continental limits of the United States and also for 
authority to engage in overseas and foreign air service on 
scheduled and non-scheduled basis and has requested that 
the above applications be consolidated for hearing in the 
American Air Transport and Flight School, Inc., Revocation 
Proceeding, Docket No. 5209. 

The Board Finding: 

That inclusion of the instant applications in the American 
Air Transport and Flight School, Inc., Revocation Proceed¬ 
ing would change the character and scope of the proceeding 
and introduce new and unrelated issues; 

It Is Ordered : 


That the motion of American Air Transport and Flight 
School, Inc., that Dockets Nos. 5311, 5312, 5313, and 5314 be 
consolidated for hearing with the Revocation Proceeding, 
Docket No. 5209, be and it is denied. 


By the Civil Aeronautics Board: 


(SEAL) 


/s/ M. C. Mulligan 
Secretary 
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E-6175 

Served: Mar. 5-’52 

UNITED STATES OP AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


Docket No. 5209 

American Air Transport and Flight School, Inc., 
Enforcement Proceeding 


Decided: March 5,1952 

Letter of Registration No. 4 of American Air Transport 
and Flight School, Inc., suspended pending a decision 
in the revocation proceeding in Docket No. 5209, or 
until further order of the Board. 

Appearances : 

Robert L. Parle, Enforcement Attorney 
Albert F. Beitel, and Morris, KixmUler and Barr, for 
American Air Transport and Flight School, Inc. 

Opinion 

By the Board: 

This opinion involves our consideration of the issues 
raised by Order Serial No. E-5907, adopted November 30, 
1951, directing American Air Transport and Flight School, 
Inc. (American Air Transport) to show cause why its Let¬ 
ter of Registration as a Large Irregular Carrier should not 
be revoked for knowing and willful violations of the Civil 
Aeronautics Act of 1938, as amended, and requirements 
thereunder, and why the Letter of Registration should not 
be suspended during the pendency of this proceeding or 
until further order of the Board. 

The instant proceeding was initiated by the filing of a 
motion by the Enforcement Attorney for the institution of 
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enforcement proceedings and for immediate suspension. The 
motion alleged that on February 15, 1950, the Board 

257 issued its opinion and order, Serial No. E-3906, di¬ 
recting American Air Transport to cease and desist 

from, inter alia, operating or holding out that it operated 
aircraft between New’ York, N. Y., and San Juan, Puerto 
Rico, or between any other points, regularly or with a rea¬ 
sonable degree of regularity j 1 that notwithstanding the limi¬ 
tations contained in Part 291 of the Economic Regulations, 
under which American Air Transport purports to operate, 
and notwithstanding the aforesaid cease and desist order, 
the flights operated by American Air Transport since Feb¬ 
ruary 15, 1950, between Miami, Florida, on the one hand, 
and Philadelphia, Pennsylvania, and Newark, New Jersey, 
on the other, have greatly exceeded in frequency and regu¬ 
larity those operations authorized by Part 291 of the Eco¬ 
nomic Regulations. The motion also alleges that American 
Air Transport has undertaken and continued its operations 
with full knowledge of the limited nature of its authority to 
engage in air transportation and that such operations con¬ 
stitute knowing and willful violations of Part 291 of the 
Economic Regulations, of the said cease and desist order, 
and of sections 401(a) and 1005(e) of the Act. The motion 
concludes that the violations of the Act by American Air 
Transport have been and are of the most flagrant sort; 
that American Air Transport is continuing and will continue 
to engage in like and similar violations unless pre- 

258 vented from doing so; that its plain disregard of the 
cease and desist order entered against it by the Board 

on February 15, 1950, demonstrates that the Board cannot 
reasonably expect that the carrier would abide by such other 

1 The order describes the prohibited regularity as follows: 

“regularly or with a reasonable degree of regularity, which regularity 
is reflected by the operation of a single flight per week on the same day 
of each week between the same two points, or is reflected by the recurrence 
of operations of two round-trip flights, or flights varying from two to 
three or more such flights, between any same two points each week in 
succeeding weeks, without there intervening other weeks or approximately 
similar periods at irregular but frequent intervals during which no such 
flights are operated so as thereby to result in appreciable definite breaks 
in service ;***.” 
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or further order that the Board might enter against the 
carrier; and that the public interest in law enforcement and 
sound economic conditions in the air industry require the 
immediate suspension of American Air Transport’s Letter 
of Registration pending the completion of the enforcement 
proceeding against the carrier. 

In support of his allegations, the Enforcement Attorney 
has attached to the motion (1) Quarterly Flight Reports 
filed with the Board by American Air Transport for the 
period January 1, 1950, to September 30, 1951 (Exhibit 
A); (2) a special operational report covering the period 
October 1,1951 to November 14,1951 (Exhibits B, B-l, and 
B-2); and (3) calendar analyses of the flights by American 
Air Transport between Miami, Florida, and Newark, New 
Jersey, and between Miami, Florida and Philadelphia, 
Pennsylvania, for the period January 1, 1950, through No¬ 
vember 14, 1951 (Exhibits C and D). 

With respect to the charge that American Air Transport 
has carried on its operations with full knowledge of the 
limited nature of its authority to engage in air transpor¬ 
tation, the motion alleges that, in addition to the carrier’s 
knowledge of the various requirements relating to 
259 frequency and regularity of operations by reason of 
the publication thereof, its attention was specifically 
called to these requirements in the following manner: 

1. There was enclosed with the Letter of Registration 
issued to American Air Transport on July 8, 1947, by the 
Secretary of the Board, a letter which, among other things, 
specifically referred the carrier to the requirements of sec¬ 
tion 292.1 (now Part 291) of the Board’s Economic Regu¬ 
lations, and generally apprised the carrier of the nature 
and extent of operations permitted thereunder. 

2. On December 10, 1948, the Board issued Regulation 
Serial Number ER-136 entitled “Interpretation No. 1 to 
section 292.1” (now Part 291) in the form of illustrative 
examples of “irregular” air transportation, as therein 
defined, to assist Irregular Air Carriers in conducting their 
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operations in conformity with the Act and section 292.1 (now 
Part 291), and a copy thereof was served upon American 
Air Transport. 

3. Thereafter, on February 15, 1950, the Board issued 
the aforementioned cease and desist order against American 
Air Transport, together with an opinion (Serial No. E-3906) 
in which the legal requirements respecting the operation of 
American Air Transport were set forth specifically and 
in detail. 

Upon the filing of said motion, the Board issued the 
show cause order referred to above. That order provided, 
inter alia, that the carrier file a full and complete answer 
to the motion; that such answer might allege relevant and 
material new matter by way of defense; and that the En¬ 
forcement Attorney and the carrier might present to the 
Board, if they so desired, affidavits and documentary evi¬ 
dence and written and oral argument relevant and material 
to the issue. 

American Air Transport filed an answer in which it ad¬ 
mitted, inter alia, operating the flights set forth in 
260 the flight reports filed with the Board and in the 
special operational report, and the receipt of the let¬ 
ter, regulation, and cease and desist order above described. 
The carrier denied, however, that its operations constituted 
violations of the Act, the Economic Regulations, or the 
cease and desist order issued against it. The answer alleged 
further that although the carrier has regularly filed its 
quarterly flight reports, the Board did not question the pro¬ 
priety of its operations. Finally, the answer suggested that 
the dispute could be settled without the necessity of further 
proceedings. 2 

The Board has heard and considered oral and written 
argument on the question of suspension and on the offer 
of settlement made by the carrier, and has considered the 


2 This suggestion was supplemented by an offer of settlement which is 
discussed at pp. 12-13, infra. 
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affidavit filed by the carrier. These matters now stand 
submitted for decision. 

The record discloses beyond question that American Air 
Transport has, during the period February 15,1950, through 
November 14,1951, conducted a regular and frequent service 
between Miami, Florida, and Newark, N. J., and between 
Miami, Florida, and Philadelphia, Pennsylvania, in violation 
of the Act. This conclusion is based upon the carrier’s flights 
as reported to the Board, and the established criteria of 
regularity and frequency. The carrier does not challenge 
the accuracy of its flight reports. And, insofar as the criteria 
of regularity and frequency are concerned, we believe that 
there can be no question as to what these criteria are. They 
have been often reiterated by us, 3 and have even been re¬ 
stated by the Court of Appeals for the Second Cir- 
261 cuit in Civil Aeronautics Board v. Modern Air Trans¬ 
port, 179 F. 2d 622, as follows (p. 625): 

“In its Explanatory Statement accompanying §292.1 
of the Economic Regulations, the Board pointed to its order 
in Matter of the Noncertificated Operations of Trans-Carib¬ 
bean Air Cargo Lines, Inc., C.A.B. Docket No. 2593, Order 
Serial No. E-370, March 14,1947, as containing the criteria 
which must be met if operations are to be considered irregu¬ 
lar. These are that (1) flights between designated points, 
whether one or more per week, must be staggered as to the 
days of the week in successive weeks; (2) if more than one 
such flight is to be operated per week in successive weeks, 
not only must such flights vary as to the days of the week, 
but there must also be breaks in continuity of service for a 
week or approximately that period during which no flights 
are operated between these same points; and (3) the flights 
must be of such infrequency as to preclude any implication 
of a uniform pattern or normal consistency of operations 
between the same two points.” 


s See, e.g., Matter of the Noncertificated Operations of Trans-Carib¬ 
bean Air Cargo Lines, Order Serial No. E-370, adopted March 14, 1947; 
Matter of the Noncertificated Operations of American Air Transport and 
Flight School, Inc., Order Serial No. E-3906, adopted February 15, 1950; 
and interpretation of Part 291 adopted by Regulation Serial No. ER-136, 
13 F.R. 7769. 
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A calendar analysis of respondent’s flights, a copy of 
which is attached hereto as Appendix A, reveals the follow¬ 
ing startling facts; 

Miami, Florida — Newark, N. J., Operations 

Northbound 

During the ninety-two week period from February 15, 

1950, through November 14,1951, the carrier operated a total 
of 482 flights from Miami to Newark. There was no full 
calendar week during the period when American Air Trans¬ 
port failed to operate at least two flights. From December 
3, 1950, to November 14, 1951, for 50 consecutive weeks, 
the carrier operated flights on at least four days of each 
calendar week; from February 4, 1951, to November 10, 

1951, for 40 consecutive weeks, the carrier operated flights 
on at least 5 days of each calendar week. 

With regard to the days of the week, the analysis shows as 
follows: 

Sundays —From January 14, 1951, to Nov. 11, 1951, 
inclusive, the carrier operated flights every Sunday 
262 for 44 consecutive weeks. On 22 Sundays, it operated 
two flights. 

Mondays —From February 5, 1951, to Nov. 12, 1951, 
inclusive, the carrier operated a flight each Monday for 41 
consecutive weeks. 

Wednesdays —During the 49 week period from Dec. 13, 
1950 to Nov. 14,1951, inclusive, the carrier operated flights 
on 45 Wednesdays, breaking service only 4 times in that 
period. 

Thursdays —From Dec. 21, 1950 to and including Nov. 
1, 1951, a period of 45 weeks, the carrier operated flights 
every Thursday, except three. At one point, it operated on 
23 consecutive Thursdays. 

Fridays —During the 55 week period between Oct. 27, 
1950, and Nov. 9, 1951, the carrier operated flights on 50 
Fridays. The longest consecutive operation ran 23 weeks. 
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Saturdays —The carrier operated flights on 50 Saturdays 
out of 53, during the period from Nov. 11, 1950, to and 
including Nov. 10, 1951. From May 26, 1951, to Nov. 10, 
1951, it operated consecutively for 25 Saturdays. On 15 
Saturdays during the latter period, it operated 2 flights 
each day. 

Southbound 

A calendar analysis of the southbound service Newark to 
Miami for the same period shows similar frequency and 
regularity of operations. American Air Transport operated 
485 flights in this direction, and, as in the case of its north¬ 
bound operations, conducted at least 2 flights each calendar 
week during that period. From Dec. 17, 1950, to and in¬ 
cluding Nov. 14,1951, a period of 48 consecutive weeks, the 
carrier operated flights on at least 4 days of each calendar 
week; and from January 21, 1951, to and including 
263 Nov. 10, 1951, operated flights on at least 5 days of 
each calendar week. The flight pattern with regard to 
the days of the week is also similar to the carrier’s north¬ 
bound operations: 

Sundays —Between January 21, 1951, and Nov. 11, 1951, 
a period of 43 weeks, the carrier operated flights on every 
Sunday but one. From April 8, 1951, to Nov. 11, 1951, the 
carrier operated consecutively on 32 Sundays, conducting 2 
flights on 19 Sundays and 3 flights on one Sunday during 
that period. 

Mondays —From February 5,1951, to November 12,1951, 
inclusive, the carrier operated flights on 41 consecutive Mon¬ 
days. 

Tuesdays —Between February 13,1951, and Nov. 12,1951, 
inclusive, the carrier operated flights on 36 Tuesdays out 
of forty. 

Thursdays —Breaking service only infrequently, the car¬ 
rier conducted flights on 41 Thursdays out of 46, during the 
period between Dec. 21, 1950, and Nov. 1, 1951. 
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Fridays —From January 5, 1951, to November 9, 1951, 
a period of 45 weeks, the carrier operated flights on 43 
Fridays. 

Saturdays —During the 45 week period of January 6,1951 
to Nov. 10, 1951, the carrier skipped operations on only 
one Saturday. On each of 15 Saturdays during that period 
2 flights were flown. 

Miami, Florida — Philadelphia, Pa., Operations 

Northbound 

Northbound between these points, American Air Trans¬ 
port operated a total of 442 flights during the 90 calendar 
weeks between March 1,1950, and Nov. 14,1951, conducting 
at least one flight in each calendar week. From 
264 Dec. 17, 1950 to Nov. 14, 1951, inclusive, a period of 
48 consecutive weeks, the carrier operated flights on 
at least 4 days of each calendar week; from Jan. 14 to Nov. 
10, 1951, inclusive, a period of 43 consecutive weeks, the 
carrier operated flights on at least 5 days of each calendar 
week. 

The regularity of the carrier’s operations is further evi¬ 
denced by the following summary of the carrier’s day of the 
week operations during the latter part of the period: 

Sundays —From October 8,1950, to Nov. 11,1951, a period 
of 58 calendar weeks, American Air Transport operated 
flights on 54 Sundays. Toward the end of the period, the 
carrier conducted flights on 31 consecutive Sundays, from 
April 15, to Nov. 11, 1951, inclusive. 

Mondays —Between January 15 and Nov. 12,1951, Amer¬ 
ican Air Transport operated flights on 44 consecutive Mon¬ 
days. 

Wednesdays —The carrier operated flights on 44 Wednes¬ 
days out of a total of 48 in the period between December 
20,1950, and Nov. 14,1951. 
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Thursdays —Flights by the carrier were conducted every • 
Thursday, but three, in the period from Dec. 21, 1950, to 
Nov. 1,1951, or a total of 43 out of 46 Thursdays. 

Fridays —From Nov. 24, 1950, to Nov. 9,1951, American 
Air Transport failed to operate on only two Fridays, making 
a total of 49 Fridays on which it conducted flights. During 
that period it operated flights on 42 consecutive Fridays. 

Saturdays —Between Nov. 11, 1950 and Nov. 10, 1951, 

. inclusive, a period of 53 calendar weeks, the carrier oper¬ 
ated flights on 50 Saturdays. 

265 Southbound 

Southbound operations reflect similar frequency and 
regularity of operations. The total southbound flights 
for the same period is 441, and, similarly, the carrier oper¬ 
ated at least one flight during each calendar week. Oper¬ 
ations on at least four days of each calendar week were 
reported for the period from February 4 to November 14, 
1951, a total of 41 consecutive weeks; flights on at least 5 days 
of each calendar week were reported for the 27 week period 
between May 6 and Nov. 10,1951. 

The situation with respect to day of the week operations 
is comparable to the carrier’s northbound operations be¬ 
tween these points: 

Sundays —Between Feb. 4 and Nov. 11, 1951, the carrier 
operated flights on 39 Sundays, failing to operate on only 
two isolated Sundays. From May 6 to Nov. 11, 1951, it 
operated consecutively for 28 Sundays, on 16 of which 
it conducted two flights each. 

Mondays —American Air Transport failed to operate on 
only one Monday during the 40 week period between Feb. 

12 and Nov. 12,1951. 

Tuesdays —The carrier operated flights on 36 of the 40 
Tuesdays between Feb. 13 and Nov. 13, 1951, inclusive. 

Thursdays —Between Dec. 21, 1950, and Nov. 1,1951, the 
carrier conducted flights on 39 Thursdays out of a total 
of 46. 
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Fridays —American Air Transport skipped only two Fri¬ 
days during the 45 week period between Jan. 5 and Nov. 
9,1951. 

Saturdays —Operations were conducted by the carrier on 
51 Saturdays out of a total of 55 between October 28, 1950, 
and Nov. 10, 1951. From April 14 to Nov. 10, 1951, Amer¬ 
ican Air Transport operated flights on 31 consecutive Sat¬ 
urdays, on 14 of which it conducted two flights each. 
266 The foregoing summary demonstrates beyond ques¬ 
tion that American Air Transport’s admitted oper¬ 
ations between Miami and Newark, and between Miami and 
Philadelphia have greatly exceeded in frequency and regu¬ 
larity the limited irregular operations permitted under 
Part 291 and hence were in violation of section 401(a) of the 
Act. Nor can there be any doubt that the carrier’s violations 
of the Act were committed knowingly and willfully. As we 
have pointed out on a number of occasions, 4 the Supreme 
Court has held that “knowingly” means with knowledge of 
the facts, and “willfully” may describe the attitude of a 
person who, having a free will of choice, either intentionally 
disregards the statute or is plainly indifferent to its require¬ 
ment. 5 American Air Transport does not contend that it 
did not know what it was doing or that it was unaware 
of our Economic Regulations limiting the regularity of its 
operations. The carrier’s operations clearly evince an in¬ 
tentional and flagrant disregard of the Act and the regula¬ 
tions. Particularly when we consider that these operations 
occurred after the entry of our cease and desist order, we 
are forced to conclude that the carrier’s conduct was contu¬ 
macious. Instead of complying with our order, American 
Air Transport changed only the points served and, embark¬ 
ing upon a determined course of deliberate non-compliance, 
increased the frequency of its operations. 

4 See, e.g., Standard Air Lines, Inc., Noncertificated Operations, 10 
C.A.B. 486, 496-497; Air Transport Associates, Inc., Enforcement Pro¬ 
ceeding, Order Serial No. E-5723, adopted Sept. 21, 1951, opinion, p. 8, 
and cases therein cited. 

5 United States v. Illinois Central R. Co., 303 U. S. 239,244. 
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Accordingly, we find that American Air Transports op¬ 
erations, above described, have exceeded the limited opera¬ 
tions permitted by Part 291 of the Economic Regulations 
and have been in violation of the Act and that such viola¬ 
tions have been committed knowingly and willfully. 
267 We now turn to a consideration of the order which 
should be entered in this case. Section 291.19 of the 
Economic Regulations provides that the letters of registra¬ 
tion of Large Irregular Carriers shall be subject to imme¬ 
diate suspension when, in the opinion of the Board, such 
action is required in the public interest. American Air 
Transports contumacious disregard of the cease and desist 
order and of the regulations convinces us that unless we 
suspend its letter of registration, the carrier will continue 
flagrantly to violate the Act. Moreover, in view of the 
carriers conduct, our failure to suspend at this time would 
encourage similar violations by other irregular carriers to 
the further detriment of the public interest. This could well 
result in chaotic conditions in air transportation. We, there¬ 
fore, find that the public interest requires immediate sus¬ 
pension of the carriers letter of registration. 

American Air Transport argues that suspension is unnec¬ 
essary and has presented a proposal for the settlement which 
provides for the entry of an order of suspension or revoca¬ 
tion that would not become effective unless and until the 
carriers operations exceeded the plan stated in the pro¬ 
posal. 6 The proposal cannot he accepted by the Board for 

6 The plan proposed by the carrier is as follows: 

“The effective date of this order shall be stayed so long as the carrier’s 
operations strictly comply with the following: 

(1) That the carrier shall not operate flights between any two points 
in the same direction on the same day of two or more successive calendar 
weeks; 

(2) That the carrier shall in no event operate two or more flights in 
the same week between the same two points in the same direction for more 
than thre$ successive calendar weeks without that period being followed 
with a complete break in service for an entire calendar week. This will 
not prohibit flights between different points during such period of break 
in service; 

(3) The required breaks in service shall not be spaced so as to occur at 
the same week of each four-week period. Individual flights shall not, dur¬ 
ing any period of operation between breaks, be so spaced as to occur 
regularly either on every day, every other day, or every third day.” 
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two independent reasons, each of which is sufficient: 

268 (1) The carrier’s past conduct, particularly its vio¬ 
lation of the cease and desist order previously entered 

against it, convinces us that the proposed order, if adopted, 
would not be complied with by the carrier. (2) The proposed 
plan of operations is not in accordance with Part 291 of the 
Economic Regulations. For us to permit such operations by 
this carrier, between the same points over an extended pe¬ 
riod, would result in rewarding the carrier with a broader 
license than that held by all other irregular carriers. 

In view of the foregoing, the carrier’s proposal cannot be 
considered as a reasonable compromise. Since the carrier 
has violated the specific terms of the cease and desist order, 
it cannot be assumed that the carrier will comply with a 
new cease and desist order. Indeed, there is nothing in the 
record that would justify such an assumption. On the con¬ 
trary, this assumption is negated by the carrier’s past con¬ 
duct, for “actions and conduct on some occasions speak 
louder than words” ( N.L.R.B. v. Ritzweller Co., 114 F. 2d 
432,436 (C.A. 7)). Moreover, we cannot consider as reason¬ 
able a proposed compromise which grants to a flagrant vio¬ 
lator rights which are greater than those possessed by car¬ 
riers who have complied with the Act and the Board’s regu¬ 
lations. While an offer of settlement may be accepted as 
reasonable even though it does not repair all past wrongs, 
it is something else to accede to a proposed settlement that 
favors the violator by giving future rights not enjoyed by 
those who abide by the law. 

The carrier argues also that it provides a useful service 
and that in the absence of proof that the public interest is not 
served by the carrier, there can be no suspension. 

269 We reject this contention, for it seeks to limit the 
determination of what is in the public interest to the 

question whether the carrier’s service has found public 
acceptance, while ignoring the broader considerations of the 
necessity for orderly regulation to foster sound economic 
conditions in air transportation. 
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Any attempt to emphasize the large number of passengers 
which the carrier claims to have transported is tantamount 
to using the magnitude of the violation as a reason against 
suspension. We do not believe that this shows that the public 
requires the services of this particular carrier. There is no 
showing that adequate service is otherwise unavailable. 
We do not doubt that the passengers will be carried by the 
certificated carriers and by the numerous other irregular 
carriers if the respondent is suspended. Thus, any concern 
over the effect of the suspension on the travelling public is 
wholly misplaced. What has happened here is that the 
respondent, by conducting a regular service, has encroached 
upon the business which would normally be handled by the 
other carriers, and will undoubtedly be handled by them 
when our action herein becomes effective. In the event that 
any inadequacy of coach service is brought to our attention, 
we have ample means available for remedying the situation. 
We need not, therefore, concern ourselves with the hypo¬ 
thetical problem whether the public need overbal- 
270 ances the considerations which impel us to suspend 
the carrier. 6 * 

A number of “legal” objections are posed by the car¬ 
rier. We find that all of them are so wanting in substance 
that they offer no justification for withholding suspension. 


«* A further reason suggested for accepting respondent’s offer of settle¬ 
ment is the fact that the carrier has regularly filed quarterly flight re¬ 
ports since February 1950, during which time the Board took no action 
against the carrier. It is conceded, even by the carrier, that the Board’s 
failure to act does not estop the Board now, but the argument is made 
that such non-action by the Board militates against our taking immedi¬ 
ate action after the continued violation has been called to our attention. 
We are not persuaded. This approach, we believe, is dearly unsound, for 
there is nothing in the passage of time that lessens the adverse effects of 
respondent’s violations or creates any equities in favor of the violator. 
Respondent knew earlier, and continued to know, that its operations were 
in flagrant violation of the Act and the Board’s order, and if the passage 
of time did anything, it allowed the respondent an inordinate time in 
which to profit from its violations. The Supreme Court has observed: 
“We know that unquestioned powers are sometimes unexercised from 
lack of funds, motives of expediency, or the competition of more immedi¬ 
ately important concerns” (United State* v. Morton Salt Co., 888 U. S. 
632, 647-648). So here, the fact that the respondent’s violations were 
long in coming to our attention only indicates that the heavy workload 
on die Board and its staff prevented expeditious examination erf the flight 
reports. In any event, our delay has benefited the carrier long enough. 
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One such objection is that its exemption was issued in 1946; 
that the only regulation which then applied to the carrier 
prohibited a holding out to the public of regular operations, 
but did not prohibit regular operations; and that the Board 
may not apply to the carrier regulations and interpreta¬ 
tions, issued thereafter. However, the carrier does no 
more than make the bare assertion and does not state 
any reason to support it. We are neither required nor 
equipped to probe the respondent’s mental processes 

271 to determine the basis, if any, of this objection. Suf¬ 
fice it to say that our regulations have been properly 

promulgated and are fully applicable to respondent’s oper¬ 
ations. Before we leave this contention, we are constrained 
to point out that the premise upon which the contention is 
based is obviously erroneous. It assumes that the regulation, 
while prohibiting irregular carriers from holding out that 
they rendered regular service, nevertheless permitted them 
to furnish regular service. We have previously rejected this 
suggestion in the prior enforcement case against American 
Air Transport, where we held that “the Board has always 
considered that representations of regularity and actual 
regularity in operations were equally prohibited to Irreg¬ 
ular Air Carriers. The amendment to the definition of Irreg¬ 
ular Air Carriers contained in Regulation Serial Number 
ER-128, effective July 15, 1948, expressly so providing, is 
regarded as merely an editorial change for the purpose of 
clarification and not as a change in the substance of the 
regulation.” 7 

The carrier also repeats the contention which we 

272 rejected in the prior enforcement case that the stand¬ 
ards regarding regularity prescribed for irregular 

7 See Opinion, Order Serial No. E-3906, pp. 15-16. In any event, we 
are of the opinion that actual regularity of operations to the extent en¬ 
gaged in by this carrier and over the period of time involved here is a 
course of conduct which, in itself, constitutes a holding out of regular 
services. Investigation of Non^-Scheduled Air Service, 6 C.A.B. 1049, 
1055; Page Airways, Inc., Investigation, 6 C.A.B. 1061, 1067-1068. 
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carriers are vague and indefinite. 8 The contention, though 
lacking in merit, might come with better grace from one 
whose conduct represents a borderline violation. Coming 
from a carrier whose operations can by no stretch of the 
imagination be considered as irregular, the argument serves 
only to demonstrate that the respondent is grasping at 
straws. It is a sufficient answer to this contention to point 
out, as we did in our prior opinion, that the standards have 
been judicially recognized as sufficiently definite to form a 
guide to operations. Modern Air Transport v. Civil Aero¬ 
nautics Board , supra. Moreover, American Air Transport 
was specifically advised as to the limits of its operating au¬ 
thority in our cease and desist order — an order which 
it has deliberately flouted. 

Equally untenable is the correlated contention that the 
cease and desist provisions of our order in the prior enforce¬ 
ment case are vague and indefinite. The frivolity of this 
claim is evidenced by the succession of flights operated by 
the carrier between the same pair of points on the same 
day of each week for successive weeks 9 notwithstanding the 
express prohibition in the order against operating “a single 
flight per week on the same day of each week between 
273 the same two points’’. Moreover, if the carrier 
deemed the cease and desist order so vague that it 
could not be complied with, it could have sought judicial 
review under section 1006 of the Act. 10 But it may not con¬ 
tinue to violate the Act, and disregard and flout the Board’s 

8 In this connection, American Air Transport cites the fact that it 
recently filed a Petition for Interpretation of Economic Regulations in 
Docket 5132, In the Matter of the Investigation of Air Services by Large 
Irregular Carriers and Irregular Transport Carriers. The title of the 
petition is misleading. It is a request for a change of die regulation, 
rather than a request for an interpretation of the regulation. This peti¬ 
tion was denied by us in Order Serial No. E-6017, adopted January 8. 
1952. 

9 E. g., 44 consecutive Sundays from Miami to Newark. See pp. 6-7, 
supra. 

10 Cf. NX.RJS. v. Central Dispensary & Emergency Hospital, 145 F. 
2d 852, 854 (C.A.D.C.), certiorari denied, 324 U. S. 847, N.LJtH. v. The 
Todd Co., Inc., 173 F 2d 705, 708 (C.A. 2); NX/.RJ3. v. Andrew Jergens 
Co., 175 F. 2d 130, 134 (C.A. 9), certiorari denied, 338 U. S. 827. 
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order while obstinately contending that it does not under¬ 
stand the order. 

American Air Transport contends that its operations be¬ 
tween Miami and Newark, and between Miami and Phila¬ 
delphia were not covered by the cease and desist order; 
that the order prohibited regular operations between New 
York and San Juan, Puerto Rico, only. The contention ig¬ 
nores the discussion in our opinion in that case (pp. 19-20), 
where we rejected the carrier’s assertion that the order must 
be limited to operations between New York and San Juan. 
Nor did our cease and desist order leave any doubt as to the 
scope of the activities prohibited. We ordered American 
Air Transport to cease and desist from regular operations 
“between New York, N. Y., and San Juan, Puerto Rico, or 
between New York, N. Y., or San Juan, Puerto Rico and any 
other point or between any other points * * V’ (Emphasis 
supplied.) The carrier’s contention is therefore patently 
without merit. 

274 We next consider a jurisdictional question which 
appears to be raised by the generality of the denials 
contained in the answer. Thus, the answer might be con¬ 
strued as denying the allegation in the motion that American 
Air Transport is a common carrier. The identical issue 
was specifically raised by American Air Transport in the 
prior enforcement proceeding against it. We take official 
notice of our finding in that case that American Air 
Transport is a common carrier. 11 There is no indica¬ 
tion that respondent’s status has changed. Indeed, at oral 
argument, counsel for the carrier conceded that the flights 
in question were conducted in common carriage. More¬ 
over, it is significant that, although section 242.5(b) (2) 
(ii) of the Economic Regulations requires the carrier to 
designate in its flight reports “each flight which, in the 
opinion of the carrier, was not in common carriage,” the 
flight reports filed by the carrier, copies of which are at¬ 
tached to the motion for suspension, do not show any of 

11 See pages 11-14 of the opinion attached to Order Serial No. E-3906. 
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the reported flights as being other than in common car¬ 
riage. We therefore find that American Air Transport at 
all times material herein was and is a common carrier. 

Two procedural objections are urged. First, American 
Air Transport contends that its letter of registration may 
not be suspended without a prior written notice of viola¬ 
tion as required by section 9(b) of the Administrative Pro¬ 
cedure Act. There are two answers to this contention. Our 
cease and desist order was definite notice to the car- 
275 rier that its operations were violative of the Act 
and of the regulation. We do not read Section 9(b) 
of the Administrative Procedure Act as requiring still an¬ 
other notice to a violator. Wholly apart from the foregoing, 
the provisions of Section 9(b) are by their terms inapplica¬ 
ble to “cases of willfullness ,, . We have found that Amer¬ 
ican Air Transport’s violations were willful. Hence, no 
notice was required prior to the institution of the present 
proceeding. 

The second procedural objection deals with the nature 
of the hearing. The carrier contends that suspension can¬ 
not be ordered because no evidence was introduced and no 
right of cross-examination was accorded to it. The argu¬ 
ment is without merit. The operation of the flights upon 
which the suspension is based was admitted by the carrier. 
No affirmative defense raising a possible issue of fact was 
pleaded. The Board is not required to hear evidence to 
determine the existence of admitted facts. Whether such 
admitted facts show that the carrier is in violation is an 
issue of law. Full opportunity to be heard on that issue has 
been accorded the carrier. 12 “* * * Due process deals 
with matters of substance and is not to be trivialized by 
formal objections that have no substantial bearing on the 

12 The nature and extent of the hearing appropriate to a suspension 
proceeding was fully considered by the Court in Standard Airlines, Inc. 
v. Civil Aeronautics Board, 177 P. 2d 18 (C.A.D.C.). By according the 
respondent herein the opportunity “to present orally its reasons why its 
registration should not be suspended” (id. at p. 21), we have supplied 
the only requisite to due process which the Court had found wanting in 
our procedure. 
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ultimate rights of parties”. (Market Street R. Co. v. Rail¬ 
road Comm., 324 U.S. 548, 562). 

276 Finally, respondent urges that a suspension pend¬ 
ing a decision in the revocation proceeding would re¬ 
sult in irreparable injury to the carrier. We are aware 
that suspension is a drastic remedy, but respondent’s con¬ 
tumacious conduct calls for drastic action. To permit the 
carrier to operate during the pendency of the revocation 
proceeding would, in view of respondent’s record, be tanta¬ 
mount to our leaving the door open to continued flagrant 
violations of the Act. This is contrary to the public interest. 
Respondent is, however, entitled to a speedy determination 
of the revocation proceeding. To that end -we shall require 
that such proceedings be expedited. 

On the basis of the foregoing consideration of the mo¬ 
tion of the Enforcement Attorney for immediate suspen¬ 
sion, including the exhibits attached thereto, and the an¬ 
swer of Ameiican Air Transport, its proposal for settle¬ 
ment, oral and written arguments presented by it, and the 
affidavit filed by it, we find that American Air Transport 
has knowingly, willfully, and flagrantly violated sections 
401(a) and 1005(e) of the Act. We have also considered 
the carrier’s proposal for settlement. We reject the car¬ 
rier’s proposal and find that the only way we can effectively 
prevent the continuation of such violations as American 
Air Transport has committed is by an immediate suspen¬ 
sion of its Letter of Registration to the extent hereinafter 
ordered pending a decision in the revocation proceedings or 
until the further order of the Board. We also find that such 
action is required by the public interest. 

Subsequent to the oral argument herein, on February 6, 
1952, the Board received from the president of American 
Air Transport the following telegram: 

277 “SINCE THE SUBMISSION OF AMERICAN 
AIR TRANSPORT COMPROMISE STIPULA¬ 
TION DECEMBER 28.1951. THIS COMPANY HAS DIS¬ 
POSED OF TWO OF THE THREE AIRCRAFT WE 
HAD BEEN OPERATING PRIOR THAT DATE. 
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THE ONE REMAINING AIRCRAFT IS BEING 
OPERATIONS EFFECTIVE THIS DATE. IN VIEW 
PLACED IN ENTIRELY U. S. MILITARY AIRLIFT 
OF THE GOOD FAITH WE HAVE DEMONSTRATED 
BY SUCH DRASTIC ACTION IN ORDER TO ASSURE 
YOU WITHOUT QUESTION THAT WE WILL NOT 
VIOLATE C.A.B. ECONOMIC IRREGULARITY REGU¬ 
LATIONS IN THE FUTURE WE SINCERELY HOPE 
THAT YOU WILL TAKE THIS ACTION INTO CON¬ 
SIDERATION IN YOUR JUDGMENT OF OUR CASE 
AND HOLD IN ABEYANCE THE SUSPENSION AND 
REVOCATION PROCEEDINGS INSTITUTED DE¬ 
CEMBER 10,1951 AGAINST MY COMPANY’S LETTER 
OF REGISTRATION BECAUSE OF FLYING TOO 
REGULARLY. IF FOR NO OTHER REASON WE 
WOULD LIKE TO RETAIN OUR LETTER OF REGIS¬ 
TRATION IN ORDER TO PERFORM MILITARY AIR- 
* LIFT OPERATIONS AND SHOULD YOU SO DESIRE 
WE WILL AGREE TO SUCH A RESTRICTION. AS 
YOU PROBABLY KNOW MY COMPANY’S SAFETY 
RECORD HAS BEEN PERFECT EVER SINCE WE 
COMMENCED OPERATIONS NEARLY SIX YEARS 
AGO. 

JOHN H. PATTERSON 

PRESIDENT 

AMERICAN AIR TRANSPORT, INC.” 

Thereafter, on February 8, 1952, the carrier filed a mo¬ 
tion for immediate settlement of the proceeding, referring to 
said telegram and’ repeating the identical offer of settle¬ 
ment previously made by the carrier (see page 12, supra.) 
The motion is denied for reasons heretofore discussed in 
connection with the offer of settlement. In addition, we fail 
to see how the carrier’s stated intention to limit its opera¬ 
tions to contract carriage for the armed services furnishes 
any reason for holding in abeyance the suspension and re¬ 
vocation proceedings instituted against the carrier. There 
would be nothing to prevent the respondent from re-enter¬ 
ing the field for air transportation of the general 
278 public at any time it desired to do so. However, it 
does not at this time appear that respondent’s op¬ 
erations, if effectively limited to contract flying for the 
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armed forces, would adversely affect the public interest 
sought to be protected by these proceedings. Therefore, to 
the extent that the carrier may require its Letter of Regis¬ 
tration in order to engage in carriage by air under contract 
with the armed forces, we are prepared to limit the suspen¬ 
sion of respondent’s Letter of Registration so as to permit 
only such operations pending the determination of the re¬ 
vocation proceeding against the respondent. In view of the 
carrier’s representation that it is now engaged in contract 
military operations exclusively, there appears to be no 
necessity for our allowing the respondent an extended time 
in which to wind up its other air transport operations. The 
order will therefore make the suspension effective 12:01 
a. m., E.S.T., March 16,1952. . 

An appropriate order will be entered. 

Nyrop, Chairman, Ryan, Lee and Gurney, Members of 
the Board, concurred in the above opinion. Adams, Member, 
filed the attached concurring and dissenting opinion. 

279 Adams, Member, Concurring and Dissenting: 

I concur in the finding of the majority that Ameri¬ 
can Air Transport has conducted more flights between New 
York and Philadelphia, on the one hand, and Miami, on the 
other, than have been permitted by the Board’s regulations. 
I also concur in the majority’s decision to limit the suspen¬ 
sion of the Carrier’s Letter of Registration so as to permit 
its carriage by air under contract with the armed forces. 

I dissent, however, from the majority’s decision to sus¬ 
pend the carrier’s operations immediately, rather than to 
accept as a compromise the consent cease and desist order 
proposed by the carrier pending a hearing on the revoca¬ 
tion of its Letter of Registration. 

I recognize that the frequency of service operated by this 
carrier on the eastern coast of the United States has ex¬ 
ceeded that specified, not only in Economic Regulation 291, 
but also by the specific terms of the Board’s cease and de¬ 
sist order of February 1950 (Order Serial No. E-3906) di¬ 
rected at this carrier. The majority finds that the volume of 
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American Air Transport’s operations since the issuance of 
this order has been tantamount to a flagrant disregard of 
an economic regulation of the Board and as such, cannot be 
allowed to continue. I wholeheartedly agree that flouting 
the Board’s rules and regulations cannot be tolerated. On 
the other hand, I am equally convinced that the specific ac¬ 
tion called for in the case of any violation should be deter¬ 
mined not only by examining the violation itself, but also 
by carefully weighing whatever mitigating factors may 
exist, particularly if such factors redound to the benefit 
of the travelling public. Such an approach to a prob- 
280 lem of this kind would also, it seems to me, be help¬ 
ful in deciding upon the timing and particular nature 
of the Board’s action relative to the violator in question. 

More important in this case than the violations of this 
carrier, I feel, are such factors as the low-fare service pro¬ 
vided by it to the travellers between the New York/Phila¬ 
delphia area and Florida, the use made by the public of that 
low-fare service, the Board’s duty under the Civil Aero¬ 
nautics Act to see that adequate service is provided in the 
public interest, the lack of any evidence indicating mistreat¬ 
ment of the travelling public by this carrier, the perfect 
safety record of the carrier, and finally, the unnecessarily 
harsh result of an order of suspension both on the carrier 
itself and the travelling public. It is not enough, it seems 
to me, to dismiss or ignore these matters simply by reit¬ 
erating that there has been a violation, nay, “a continuing 
and a flagrant” one. 

In all fairness, it should be pointed out in that regard 
that just as the violation has continued, so have the car¬ 
rier’s reports, regularly and duly filed with the Board dur¬ 
ing each and every quarter since February 1950. I do not 
say that this regular filing of reports excuses the carrier 
or acts to estop the Board here, but I do say that after a 
period of some 21 months of no action by the Board, it 
behooves us, in taking action, not to be overly concerned 
with the immediacy of that action. This is particularly true 
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where, as in this case, a reasonable compromise has been 
offered which would have the effect of achieving what the 
majority refers to as “orderly regulation’’ in a “broad 
public interest”. 

281 More specifically, I regard as significant the 32,000 
annual low-fare air passengers which American Air 
Transport has generated in its operations. Although in 
recent months the Board has encouraged all certificated 
lines to expand their coach operations, and the carriers 
(particularly in this area of the country) have indicated 
their interest and plans toward that end, I cannot see how 
that program will meet the immediate needs of the travel¬ 
ling public during the current peak season. Why, then, 
eliminate at this crucial travel time a service which has 
demonstrated its utility and public acceptance? 

The difficulty of obtaining a seat on low-fare coach flights 
in the New York-Miami market during the winter season is 
well known and to ignore or minimize that fact is to ignore 
the record and reports of which the Board must take judi¬ 
cial notice. To say that some 32,000 annual passengers will 
be carried by other irregular carriers is only to invite fur¬ 
ther violation of the Board’s frequency regulation and thus 
provide the basis for the extinction of additional irregular 
carriers. 

The majority states, “In the event that any inadequacy 
of coach service is brought to our attention, we have ample 
means available for remedying the situation”. 1 This sen¬ 
tence reads well, but a careful search of the record fails 
to reveal a single instance in the Board’s history since the 
enactment of the Civil Aefonautics Act of 1938 where this 
Board has ordered a certificated carrier to meet a demon¬ 
strated public need for service such as exists in the New 
York-Miami market and referred to by the majority as a 
hypothetical problem. In this case I would prefer that the 
Board recognize its duty to the travelling public, even if by 
so doing it recognizes the temporary shortcomings of its 


i Majority Opinion, page 14. 
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efforts to insure adequate low-fare service volumes in this 
area. 

282 Similarly, I cannot concur with the cursory treat¬ 
ment given by the majority to the practical effects 

of its decision upon the carrier itself. Here we have a car¬ 
rier whose operations have been going on for more than 
five years, a solvent concern, "with a competent working 
staff. The company transported in 1951, 32,000 passengers, 
according to the record, with safety and no complaints of 
passenger mistreatment. The majority proposes to do 
away with this going concern because of the violation, and 
feels impelled to do so by immediate suspension. Such a 
suspension will unquestionably cause the trained person¬ 
nel to seek other employment in all parts of the country, 
fixed costs of operation will continue (flight equipment 
rentals alone are in excess of $13,000 per month) while no 
revenues will be earned. Obviously, a continuation of such 
deteriorating factors over a period of several months can 
have but one practical result—the forced dissolution of 
American Air Transport. This result appears unnecessary 
and unduly harsh to me particularly if the full hearing con¬ 
templated should not result in a revocation; and I assume 
that even the majority must recognize that outcome as a 
possibility, although its decision raises some doubt on this 
point. 2 

283 In commenting on their failure to accept a consent 
cease and desist order, the majority says, “We can¬ 
not consider as reasonable a proposed compromise which 

2 The facts presented in this complete paragraph are, in my opinion, 
not less important by reason of the telegram addressed to the Board by 
Mr. John H. Patterson, President, American Air Transport, Inc., quoted 
in full on page 22 of the majority opinion. This telegram constituted a 
further offer of a settlement of the instant case, provided the CAB holds 
“in abeyance the suspension and revocation proceedings instituted Decem¬ 
ber 10, 1951”. The issuance of the present immediate suspension order 
and the expedited procedure in the revocation case of subject carrier, now 
going forward, represent a flat rejection of the last offer of settlement 
made by the subject carrier. This being a fact, the limited permission 
granted American Air Transport to engage in carriage by air under con¬ 
tract with the armed forces, granted herein, does not lessen the cogency 
of my argument here, protesting the immediacy of the suspension of the 
subject carrier pending the hearing on revocation. 
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grants to a flagrant violator rights which are denied to 
those who have complied with the Act”, and further, “it is 
something else to accede to a proposed settlement that 
favors the violator by giving rights not enjoyed by those vrho 
abide by the law.” 3 The purpose of this language is diffi¬ 
cult to understand because it can be assumed that this Board 
is capable of writing a cease and desist order that will per¬ 
mit the carrier to operate no more flights than the regula¬ 
tion permits all such holders of Letters of Registration as 
Large Irregular Carriers. Nothing contained in the lan¬ 
guage of this dissent can be construed as offering the car¬ 
rier a bonus. 

The majority seeks to justify its action on the grounds of 
the “broad public interest” which calls for “orderly regula¬ 
tion” of our air transportation system. The fact is that 
considerations of Broad public interest •include considerably 
more than mere orderly regulation, as I have already indi¬ 
cated. As I see it, the broad public interest requires the 
Board to decide such matters as this on the basis of a long- 
range, overall policy, rather than upon a short-range basis, 
characterized by an overweening desire to “regulate” 
rather than to “promote and develop” our air transporta¬ 
tion system. 

/s/ Joseph P. Adams 


[Appendix A to this Opinion is the same as Exhibit ap¬ 
pearing at pages 131 to 134 of this Appendix and is there¬ 
fore not reprinted here.] 


3 Majority Opinion, page 13. 
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290 Orders—Serial Number E-6175 

UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON D. C. 

Adopted by the Civil Aeronautics Board 
at its office in Washington, D. C., 
on the 5th day of March, 1952. 

In the matter of the Revocation of Letter of Registration 

No. 4 issued to 

AMERICAN AIR TRANSPORT AND 
FLIGHT SCHOOL 

Docket No. 5209 

Order for Suspension of Letter of Registration. 

The Board, upon consideration of the motion of the En¬ 
forcement Attorney for immediate suspension of the Letter 
of Registration of American Air Transport and Flight 
School, Inc., and the exhibits in support thereof, and the 
answer of American Air Transport and Flight School, Inc., 
and the proposal for settlement and affidavit submitted by 
it, and upon consideration of the oral and written argu¬ 
ment presented to the Board, has issued its opinion con¬ 
taining its findings, conclusions, and decision, which is here¬ 
to attached and made a part hereof; 

Upon the basis of such opinion and the entire record 
herein, and under the authority contained in sections 205(a), 
416(b), 1002(c) and 1005(e) of the Civil Aeronautics Act 
of 1938, as amended, and Part 291 of the Board’s Economic 
Regulations; 

IT IS ORDERED THAT: 

1. Letter of Registration No. 4 issued to American Air 
Transport and Flight School, Inc., be and it is hereby sus¬ 
pended effective 12:01 a.m., EST, March 16,1952, and shall 
remain suspended until final disposition of the proceedings 
in this Docket, or until further order of the Board: Pro- 




vided, That such suspension shall not prevent American 
Air Transport from engaging in interstate, overseas, or 
foreign air transportation of persons and property without 
limitation as to frequency and regularity pursuant to con¬ 
tracts -with any department of the Military Establishment 
calling for the provision of air services in plane-load capaci¬ 
ties, subject to the conditions and limitations upon such 
transportation prescribed in Order Serial No. E- 
291 5631; 

2. On and after 12:01 a.m., EST, March 16, 1952, 
American Air Transport and Flight School, Inc. (also 
knowm as American Air Transport, Inc.), its successors and 
assigns, cease and desist from engaging directly or indi¬ 
rectly in air transportation within the meaning of sections 
1(10) and 1(21) of the Civil Aeronautics Act of 1938, as 
amended, except as specifically permitted in paragraph 1 
of this order, until final disposition of the proceedings in 
this Docket, or until the further order of the Board; 

3. American Air Transport and Flight School, Inc., be 
notified immediately by telegram of the entry of this order, 
and thereafter be duly served with a copy of this order; 

4. That further proceedings in this Docket be expedited. 

By the Civil Aeronautics Board: 

/s/ M. S. Mulligan 
M. S. Mulligan 
Secretary 


(SEAL) 


>.4 


175 


Served: May 21, 1952 

520 UNITED STATES OF AMERICA 

CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 

Docket No. 5209 

American Air Transport and Flight School, Inc. 
Revocation Proceeding 
Report of Examiner Walter W. Bryan. 


521 Recommended, that the Letter of Registration No. 

4, issued to American Air Transport and Flight 
School, Inc., be revoked subject to certain conditions. 

Appearances: 

Albert Beitel and Morris, KixMiller & Barr, for Ameri¬ 
can Air Transport and Flight School, Inc. 

Robert L. Park, Enforcement Attorney, Civil Aeronau¬ 
tics Board. 

This proceeding was instituted by the Board’s Order 
Serial No. E-5907, dated November 30,1951, in which Amer¬ 
ican Air Transport and Flight School, Inc., (American 
Air Transport) was directed to show cause why its Letter 
of Registration No. 4, as a large irregular air carrier, 
should not be revoked for knowing and willful violations of 
the Civil Aeronautics Act of 1938, as amended, and require¬ 
ments thereunder, and why the Letter of Registration 
should not be suspended during the pendency of this pro¬ 
ceeding or until further order of the Board. 

Respondent’s Letter of Registration was suspended by 
the Board’s Order No. E-6175, dated March 5, 1952, effec¬ 
tive on March 16,1952. 

A motion was filed by the enforcement attorney of the 
Board requesting the institution of this enforcement pro¬ 
ceeding which alleged in part as follows: 
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522 That on February 15, 1950, the Board issued its 
opinion and order, Serial Number E-3906, directing 

the carrier to cease and desist from, inter alia, operating 
or holding out that it operated aircraft between New York, 
N. Y., and San Juan, Puerto Rico, or between any designated 
points, regularly or with a reasonable degree of regularity; 

2. Notwithstanding the limitation contained in Part 291 
of the Economic Regulations, under which the carrier pur¬ 
ports to operate and the aforementioned cease and desist 
order entered against the carrier, the flights operated by the 
carrier since February 15, 1950, have greatly exceeded in 
frequency and regularity those operations in air transpor¬ 
tation authorized by Part 291 of the Economic Regulations, 
and have constituted a uniform pattern or normal consis¬ 
tency of operation between designated points for which 
exemption from section 401(a) of the Act was not granted 
by said Part 291; 

3. That the carrier has undertaken and continued to con¬ 
duct its operations with full knowledge of the limited na¬ 
ture of its authority to engage in air transportation; and 

4. That the operations of the carrier, as set forth herein, 
constituted and constitute knowing and willful violations of 
Part 291 (formerly section 292.1) of the Board’s Economic 
Regulations, the order of the Board (Serial Number E- 
3906) dated February 15, 1950, entered in Docket Number 
3405, and sections 401(a) and 1005(c) of the Act. [49 
U.S.C.A. 481(a) and 645(e)]. 

Respondent duly filed its answer to the Enforcement • 
Attorney’s motion admitting and denying in part the vari¬ 
ous allegations set forth in the motion. 

The notice assigning this proceeding for hearing defined 
the general scope of issues as follows: 

1. Has respondent violated section 401(a) and 1005(e) 
of the Civil Aeronautics Act of 1938, as amended, Board’s 
Order Serial No. E-3906, dated February 15, 1950, Docket 
No. 3405, and Part 291 of the Board’s Economic Regula¬ 
tions as alleged in the motion for institution of enforcement 
proceedings herein ? 

523 2. If any such violations are established, were and 
are they knowing and willful ? 
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3. If any such violations are established, whether know¬ 
ing and willful or otherwise, should the Board issue an or¬ 
der to cease and desist or other order to compel compliance 
with the applicable provisions of the Act and Part 291 of 
the Board’s Regulations? 

4. If any such knowing and willful violations are estab¬ 
lished, should the Letter of Registration heretofore issued 
to the respondent by the Board be revoked? 

A public hearing has been held and briefs to the Exam¬ 
iner have been filed by the parties. 

Respondent is the holder of a Letter of Registration No. 
4, issued to it by the Board on July 8,1947, pursuant to the 
Board’s Economic Regulations. Respondent commenced 
operations in June 1946, under the so-called non-scheduled 
exemption regulations (Section 292.1 of the Board’s Eco¬ 
nomic Regulations), operating principally between Atlan¬ 
tic City, N.J., and Pittsburgh, Pa., and during the above 
year respondent also began operating between New York 
City and Puerto Rico with a DC-3 aircraft and in the fall 
of 1947, it instituted a cargo service between Miami and 
San Juan. The regularity and frequency of these opera¬ 
tions was the subject of a cease and desist order issued by 
the Board on February 15, 1950, Order Serial No. E-3906. 
The above order directed respondent, among other things, 
to cease and desist from the following: 

1. That American Air Transport and Flight School, Inc., 
also known as American Air Transport, Inc. (American Air 
Transport), cease and desist from engaging in air trans¬ 
portation, 

(a) Unless and until there is in force a certificate of pub¬ 
lic convenience and necessity issued by the Board authoriz¬ 
ing American Air Transport to engage in scheduled air 
transportation, or, in the alternative. 

524 2. That unless and until otherwise authorized by 

the Board, American Air Transport cease and desist 
from operating flights of aircraft in air transportation be¬ 
tween New York, N.Y., and San Juan, Puerto Rico, or be¬ 
tween New York, N.Y., or San Juan, Puerto Rico and any 
other point or between any other points, or within any point, 
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(a) in such manner that any given or uniform number 
of flights are operated between the same two points per 
week or recurrently in successive weeks; 

(b) regularly or with a reasonable degree of regular¬ 
ity, which regularity is reflected by the operation of a 
single flight per week on the same day of each week be¬ 
tween the same two points, or is reflected by the recur¬ 
rence of operations of two round-trip flights, or flights 
varying from two to three or more such flights, between 
any same two points each week in succeeding weeks, with¬ 
out there intervening other weeks or approximately sim¬ 
ilar periods at irregular but frequent intervals during 
which no such flights are operated so as thereby to result 
in appreciable definite breaks in service; it being in¬ 
tended by this subparagraph to require irregularity in 
service between any such points but not to preclude the 
operation of more than one or two such flights in any 
given week, nor to prescribe any specific maximum limi¬ 
tation upon the number of flights which may be performed 
in any one week, if infrequency and irregularity of serv¬ 
ice is otherwise achieved through variations in numbers 
of flights and intervals between flights and through fre¬ 
quent and extended definite breaks in service; and 

(c) otherwise than upon an occasional and infrequent 
basis restricted to such rarity and infrequency of flight 
as to preclude any uniform pattern or normal consistency 
of operation between such points. 

The evidence of record concerning the operations of re¬ 
spondent consists of copies of quarterly flight reports which 
have been submitted to the Board as requested under its 
regulations. These reports cover a period from February 
15, 1950, through December 31, 1951. Respondent admits 
that the flights in the reports were made on the dates in¬ 
dicated. The fact that respondent is an air carrier as 
defined under the Civil Aeronautics Act and that all 
525 flights contained in the above reports involved com¬ 
mon carriage is not disputed. 

The Board’s Regulation 291, under which the respondent 
has conducted its operations has been the subject of many 
decisions and orders of the Board. These regulations have 
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been amended from time to time and the Board has issued 
numerous amendments thereto pertaining to irregular air 
carriers. Each amendment has been accompanied by a re¬ 
lease from the Board containing illustrative examples of 
regular and irregular operations for the purpose of clar¬ 
ification. 1 

Since these opinions and announcements of the Board 
have been numerous, no real purpose would be served here 
in summarizing these documents. The criteria of regu¬ 
larity and frequency of operations by irregular carriers 
as stated in the various opinions of the Board have been 
consistently applied to such carriers during the period here 
involved, and such criteria has been restated by the Court of 
Appeals for the Second Circuit in Civil Aeronautics Board 
v. Modern Air Transport, 179 F. 2d 622, as follows: 

“In its Explanatory Statement accompanying 292.1 of 
the Economic Regulations, the Board pointed to its order 
in Matter of the Noncertifloated Operations of Trans-Carib¬ 
bean Air Cargo Lines, Inc., C.A.B. Docket No. 2593, Order 
Serial No. E-370, March 14, 1947, as containing the 
526 criteria which must be met if operations are to be 
considered irregular. These are that (1) flights be¬ 
tween designated points, whether one or more per week, 
must be staggered as to the days of the week in successive 
weeks; (2) if more than one such flight is to be operated per 
week in successive w^eeks, not only must such flights vary 
as to the days of the week, but there must also be breaks in 
continuity of service for a week or approximately that 
period during which no flights are operated between these 
same points; and (3) the flights must be of such infrequency 
as to preclude any implication of a uniform pattern or nor- 

1 The history and interpretations of the nonscheduled exemption regu¬ 
lations and amendments may be found in the following documents: Inves¬ 
tigation of Nonschedvled Air Services, 6 C.A.B. 1049 (1946) ; Page Air¬ 
ways, Inc., Investigation, 6 C.A.B. 1061 (1946); Trans-Marine Airlines, 
Inc., Investigations, 6 C.A.B. 1071 (1946); in the matter of the noncertifi- 
cated operations of Trans-Caribbean Air Cargo Lines, Inc., Docket No. 
2593 (Mar. 14, 1947); Standard A. L., Noncerti floated Operations, 10 
C.A.B. 486 (1949); Explanatory Statement issued in connection with 
revision of section 292.1, effective June 10, 1947, Regulations Serial No. 
388; Interpretation No. 1 to 292.1 adopted December 10, 1948, Regula¬ 
tions Serial No. ER-136; and Opinion of the Board in Docket No. 3945, 
et aL, issued on May 15, 1950, Serial Nos. E-4240—E-4252, inclusive. 
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mal consistency of operations between the same two 
points.” 

It is apparent from the Board’s regulations governing 
irregular air carriers that their operations must not be con¬ 
ducted over any definite route serving definite points in 
any manner that would imply to the traveling public that 
the operations were frequent or regular, or that any pattern 
of uniformity of operations existed. Such operations must 
in fact be irregular. 

Attached to this report is a calendar analysis of flights 
which respondent admitted to have made between Miami, 
on the one hand, and Philadelphia and Newark on the other 
during the years 1950 and 1951. 

The following tabulation represents the total number of 
days per week on which flights were made during a month. 
This summary and the calendar analysis disclose beyond 
any doubt that respondent’s operations'for the period in¬ 
volved in this proceeding have greatly exceeded in fre¬ 
quency and regularity the operations permitted under the 
Board’s regulations in Part 291 governing irregular air 
carriers. 
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527 NO. OF DAYS OF WEEK PEE MONTH ON 
WHICH FLIGHTS WERE MADE DURING 
1950 AND 1951 BETWEEN THE POINTS 

INDICATED. 




Miami 

-TO- 

Newark 



Months 

Sun. 

Mon. 

Tues. 

Wed. 

Thurs. 

Fri. 

Sat. 

1950 

Jan. 

2 

2 


• 

1 

1 

2 

1 

Feb. 

4 



3 

1 

1 

2 

Mar. 

1* 

2* 

2* 

2 

4* 

1 

2* 

Apr. 

4 

1 

2 

2 

1 

1 

2* 

May 

3 

1* 

1 

2 

2 

2 

1* 

June 

2 

2 

_ 

3 

2 

2 

2 

July 

2 

2 

2 

_ 

2 

2* 

3 

Aug. 

2 

2 

2 

3 

2 

2 

2 

Sept. 

2 

2 

2 

1 

3 

2 

3 

Oct. 

4 

2 

2 

2 

2 

2 

2 

Nov. 

2 

2 

3 

2 

3 

4* 

3 

Dec. 

5 

2 

2 

3 

2 

4 

4 

Total 

33 

18 

18 

24 

25 

25 

27 

Months 

Sun. 

Mon. 

Tues. 

Wed. 

Thurs. 

Fri. 

Sat. 

1951 

Jan. 

3 

3 

1 

4 

3 

4 

4 

Feb. 

4 

4 

1 

4 

4 

3 

4 

Mar. 

4* 

4 

2 

4 

4 

4* 

4* 

Apr. 

5* 

5* 

_ 

3 

4 

4* 

4* 

May 

4 

4 

— 

5 

4 

3 

3 

June 

4* 

4 

_ 

4 

4 

4 

4* 

July 

5 

5 

1 

4 

4 

4 

4* 

Aug. 

4 # 

4* 

_ 

4* 

5 

5 

4 # 

Sept. 

5* 

4 

— 

4 

4 

4 

5* 

Oct. 

4* 

5 

• 

4 

4 

3 

4* 

Nov. 

4 

4 

4 

4 

5 

5 

4 

Dec. 

5* 

5* 

4 

4 

4 

2* 

5* 

Total 

51 

51 

13 

48 

49 

45 

49 


* Represents days on which more than 1 flight was made. 
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Newark - to - Miami 


Months 

Sun. 

Mon. 

Tues. 

Wed. 

Thurs. 

Fri. 

Sat. 

1950 

Jan. 

1 

2* 

2 


1 

1 

2 

Feb. 

3* 

2 


1 

2 

3 

3 

Mar. 

2* 

1 # 

3* 

2* 

1 

3* 

1* 

Apr. 

2* 

4 

1* 

2 

2* 

2 

1 

May 

1* 

3 

1 

1 

2 

2 

2 

June 

2 

2 

2 


3 

2 

2 

July 

3 

2 

2 

2 


2 

2 # 

Aug. 

2 

2 

2 

2 

3 

2 

2 

Sept. 

2 

2* 

2 

2 

1 

3 

2* 

Oct. 

3 

4 

2 

3 

2 

2 

2* 

Nov. 

2 

2 

1 

3 

2 

3 

2* 

Dec. 

4* 

1 

3 

2 

2 

4 

3 

Total 

27 

27 

21 

20 

21 

29 

24 

Months 

Sun. 

Mon. 

Tues. 

Wed. 

Thurs. 

Fri. 

Sat. 

1951 

Jan. 

2 

3* 

2 

4 

3 

4 

4 

Feb. 

44 

4 

3 

1 

3 

4* 

4 

Mar. 

4* 

4 

4 

2 

5 

4* 

4 

Apr. 

4* 

5* 

.4 

— 

3 

4* 

4 

May 

4 

4 

5 

_ 

5 

3 

4 

June 

4* 

4 

2 


4 

5 

5* 

July 

5* 

5 

5 

1 

4 

4 

4* 

Aug. 

4* 

4 

4 

1 

4 

5 

4* 

Sept. 

5* 

4 

4 

_ 

4 

4 

5* 

Oct. 

4 

5 

3 

2 

3 

4 

4 # 

Nov. 

4 

4 

4 

4 

5 

5 

4 

Dec. 

4* 

5 

4 

4 

4 

4 

5* 

Total 

48 

51 

44 

19 

47 

50 

51 


* Represents days on which more than 1 flight was made. 
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528 NO. OF DAYS OF WEEK PER MONTH ON 
WHICH FLIGHTS WERE MADE DURING 
1950 AND 1951 BETWEEN THE POINTS 

INDICATED. 



Miami - to 

- Philadelphia, Pa. 



Months 

Sun. 

Mon. 

Tues. 

Wed. 

Thurs. 

Fri. 

Sat. 

1950 

Mar. 

3 

4 

3 

4 

3 

3 

3 

Apr. 

4 

_ 

2 

2 

2* 

1 

2 

May 

3 

1 

— 

2 

2 

2 

2 

June 

2 

1 


3* 

2 

2 

2 

July 

2* 

2 

2 

— 

2 # 

2 

3 

Aug. 

2* 

2 

3 

3 

2 

2 

2 

Sept. 

2* 

2 

2 

1 

3 

2 

3 # 

Oct. 

4 

2 

2 

2 

2 

2 

2* 

Nov. 

2 

2 

4 

3 

3 

3 

3* 

Dec. 

5* 

2 

2 

2 

2 

5 

5 

Total 

29 

18 

20 

22 

23 

24 

27 

Months 

Sun. 

Mon. 

Tues. 

Wed. 

Thurs. 

Fri. 

Sat. 

1951 

Jan. 

3 

4 

1 

4 

3 

4 

4 

Feb. 

4* 

4 

1 

4 

4 

4 

4 

Mar. 

4* 

4 

2 

4 

5 

5 

5 

Apr. 

4 

5* 

— 

3 

4* 

4 

3 

May 

4 

4 

— 

4 

4 

4 

3 

June 

4 

4 


4 

4 

5 

5 

July 

5 

5 

1 

4 

4 

4 

4 

Aug. 

4 

4 

— 

4 

5 

5 

4 

Sept. 

5 

4 

— 

4 

4 

4 

4 

Oct. 

4 

5 

_ 

5 

3 

3 

4 

Nov. 

4 

4 

4 

4 

5 

5 

4 

Dec. 

3* 

4 

3 

3 

4* 

2 

4* 

Total 

48 

51 

12 

47 

49 

49 

48 


* Represents days on which more than 1 flight was made. 
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Philadelphia - to - Miami 


Months 

Sun. 

Mon. 

Tues. 

Wed. 

Thurs. 

Fri. 

Sat. 

1950 








Mar. 

2 

2 

1 

2 

3 

2 

3 

Apr. 

1 

3 

_ 

2 

2* 

2 

2 

May 

1 

2 

1 

1 

2 

2 

2 

June 

2* 

2 

1 

_ 

3 

2* 

2 

July 

3 # 

2 

2 

2 

— 

2 

2 

Aug. 

2 

2 

2 

3 

3 

2 

2 

Sept. 

2 

2 

2 

2 

1 

3 

2 

Oct. 

3 

3 

2 

2 

2 

2 

2 

Nov. 

1 

1 

1 

3 

3 

2 

3 

Dec. 

4* 

1 

2 

2 

2 

3 

4 

Total 

21 

20 

14 

19 

21 

22 

24 

Months 

Sun. 

Mon. 

Tues. 

Wed. 

Thurs. 

Fri. 

Sat. 


1951 

Jan. 

1 

2 

1 

4 

3 

4 

4 

Feb. 

4 

3 

3 

1 

3 

4 

3 

Mar. 

3 

4 

4 

2 

4 

5 

5 

Apr. 

4 

4 

4 

_ 

3 

4 

3 

May 

4 

4 

5 


5 

3 

4 

June 

4* 

4* 

2 

_ 

4 

5* 

5 

July 

5* 

5* 

5 

1 

4 

4 

4 

Aug. 

4* 

4 

4 

_ 

3 

5 

4 

Sept. 

5 # 

4 

4 

— 

4 

4 

5* 

Oct. 

4* 

5 

3 

2 

3 

4 

4* 

Nov. 

4 

4 

4 

4 

5 

5 

4 

Dec. 

3* 

4 

3 

3 

3 

4 

3* 

Total 

45 

47 

42 

17 

44 

51 

48 


529 The operations during 1950, while excessive of 
those permitted under the regulations did not ap¬ 
proach such excessiveness as during 1951 where respond¬ 
ent’s operations were conducted on nearly a daily basis. 

* Represents days on which more than 1 flight was made. 
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It is clear from the record in this proceeding that respond¬ 
ent’s operations dnring the period involved have exceeded 
all standards of regulations promulgated by the Board 
governing irregular carriers. It is obvious to any reason¬ 
able person that such operations just do not fit within the 
established criteria of regularity and frequency heretofore 
referred to and the Examiner so finds. 

Since respondent’s operations are not within the limited 
scope of those permitted under Part 291 and therefore not 
exempt from the provisions of Section 401(a) of the Act, 
and since respondent does not hold a certificate within the 
meaning of the above section, it naturally follows that its 
operations have been in violation thereof and it is so found. 

It is likewise clear from the record that respondent’s 
operations between the above points have far exceeded those 
permitted under the Board’s Order, Serial No. E-3906, in 
which respondent was ordered to cease and desist in operat¬ 
ing aircraft in air transportation between New York, N. Y., 
and San Juan, Puerto Rico, or between any other points 
regularly or with any reasonable degree of regularity. Re¬ 
spondent was definitely advised by the above order the 
exact scope of operations which it was permitted to operate 
and Mr. Patterson, respondent’s President, admitted in his 
testimony, that the operations of respondent did exceed 
those permitted by the above order. 

530 Section 1005 (e) of the Act provides as follows: 

“It shall be the duty of every person subject to 
this Act, and its agents and employees, to observe and com¬ 
ply with any Order, rule, regulation, or certificate, issued 
by the Authority under this Act affecting such person so 
long as the same shall remain in effect.” 

It is concluded that respondent has violated Section 
1005(e) of the Act. 

Having found that respondent’s operations have exceeded 
those permitted under the Board’s regulations, and that 
such operations have been in violation of certain provisions 
of the Act, the next issue presented is whether such viola¬ 
tions have been knowing and willful. The Supreme Court 
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has held that “knowingly” means with knowledge of the 
facts and “willfully” may describe the attitude of a person 
■who, having a free will of choice, either intentionally dis¬ 
regards the statute or is plainly indifferent to its require¬ 
ments. 2 

Respondent does not contend that it did not have knowl¬ 
edge of the existence of the regulations limiting its opera¬ 
tions. In fact, its President admits familiarity with such 
regulations, Board’s opinions, and its various announce¬ 
ments regarding large irregular air carrier operations. 

Mr. Patterson admits receiving the Board’s Cease and 
Desist Order E-3906 wherein the limitations on respond¬ 
ent’s operations were specifically set forth. A further notice 
to respondent was given by the Board’s Order Serial 
531 Number E-4474, dated July 31, 1950, in which it 
denied respondent’s Application for Exemption stat¬ 
ing that respondent’s operation for the first quarter of 1950 
exceeded the degree of regularity permitted by Part 291 of 
the Board’s Regulations. Despite these notifications, how¬ 
ever, respondent made no attempt to curtail its operations 
but on the contrary its operations were increased. In fact, 
the flight analysis indicates that the number of flights oper¬ 
ated for 1951 were nearly doubled the number operated in 
1950. 

The President of respondent stated in his testimony that 
the carrier conducted its operations in accordance with a 
predetermined plan or schedule and his testimony concern¬ 
ing such plan is as follows : 3 

Q. Can you tell us, as Operations Manager, how you de¬ 
termine when flights will be operated? A. They are deter¬ 
mined more or less on the demand upon the part of the 
public. 

Q. So that flights will depart, of American Air Transport, 
during this period involved, in accordance with what you 
visualize as the demand for your service? A. That is cor- 

2 United States vs. Illinois Central Railroad Company, 303 U. S. 239, 
244, (1939). 

3 See Tr. p. 57. 


rect, to a certain extent. We try to attempt to set up a pre¬ 
determined plan of operation. 

Q. And what is that predetermined plan based on ? A. It 
is based upon financial factors, considerations as to the 
number of flights we need to operate to stay financially 
solvent, it is determined upon past experience as to the 
traffic demands and needs. In many cases that flight plan 
will not be carried out or cannot be carried out possibly due 
to maintenance trouble, possibly due to weather trou- 
532 ble, possibly due to lack of traffic demand on a par¬ 
ticular flight. 

Q. To the extent that you may have determined that there 
will be an increased demand for your operations, then you 
would increase that schedule within the limitations of your 
equipment? A. That is correct. If we had one trip sched¬ 
uled for a certain day, and the demand became greater, 
two trips a day, we might, the day before, put on an extra 
flight for that particular day and run two flights rather than 
one. 

It is noted that respondent’s so-called plan of operation 
does not take into consideration any limitation on its opera¬ 
tion but instead considers its own limitations being the 
amount of equipment available and the existence of the so- 
called public demand for its service. 

Respondent’s operation has been the subject of review 
by the Board since 1947. The Board in its opinion of Feb¬ 
ruary 15,1950, in Docket No. 3405, found that respondent’s 
operations between New York, N. Y., and San Juan, Puerto 
Rico during the period between June 10,1947, and June 21, 
1948, was in excess of the degree of regularity permitted by 
its regulations and in violation of section 401(a) of the Act 
Again, on July 1,1951, the Board in its Order Serial Num¬ 
ber E-4474 found that respondent’s operation between New 
York and San Juan, and between Miami on the one hand 
and New York, Philadelphia and Washington on the other, 
was not the type of service contemplated by the Board 
under its Economic Regulations governing irregular air 
carriers. 

It was against the above background of various orders, 
notices, and regulations issued by the Board pertaining to 
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respondent’s operations and with full knowledge 

533 thereof that respondent continued its services. There¬ 
fore, it must be concluded that respondent inten¬ 
tionally and deliberately chose to continue its operations in 
violation of the Board’s regulations and the Act. Accord¬ 
ingly, it is found that the violations heretofore discussed, 
during the pertinent period, were knowdngly and willfully 
committed by respondent. 

Counsel for respondent argues on brief that it was not 
afforded proper notice and opportunity to achieve compli¬ 
ance as provided for under section 9(b) of the Administra¬ 
tive Procedure Act prior to the institution of this proceed¬ 
ing. 

The above section of the Act reads in part as follows: 

“* * • Except in cases of wilfulness or those in wrhich 
public health, interest, or safety requires otherwise, no 
withdrawal, suspension, revocation, or annulment of any 
license shall be lawfful unless, prior to the institution of 
agency proceedings therefore, facts or conduct which may 
warrant such action shall have been called to the attention 
of the licensee by the agency in writing and the licensee 
shall have been accorded opportunity to demonstrate or 
achieve compliance with all lawful requirements.” 

It is noted that the above section is inapplicable to cases 
of “willfulness”. Therefore, since it has been found that 
respondent’s violations were willful, no notice was required 
prior to the institution of the present proceeding. Further¬ 
more, the above contention on the part of respondent is 
without merit for the reason that respondent has received 
numerous notices in the form of official orders of the Board 
defining its scope of operations, and advising respondent 
that its operations were in excess of that permitted under 
the regulations. Respondent has had ample time in 

534 which to achieve compliance with the Board’s cease 
and desist order which was issued on February 15, 

1950. Respondent made no atempt to achieve compliance 
with the above Order but rather accelerated the frequency 
of its operations. 
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Counsel for respondent further argues on brief that it 
should have been given a more recent notice of its alleged 
violations. As to whether or not this proceeding should 
have been instituted at a much earlier date does not excuse 
respondent from its violations. This proceeding arises un¬ 
der a regulatory statute wherein the activities and prac¬ 
tices of air carriers providing air transportation under its 
provisions are subject to certain limitations and the burden 
is upon the individual carrier to ascertain those limitations 
and requirements and how they affect his particular opera¬ 
tion. The respondent cannot possibly plead ignorance of the 
requirements in view of the numerous notifications it has 
received from the Board. 

Counsel for respondent requests on brief that the Exam¬ 
iner rule upon an offer of settlement which was submitted 
by respondent on December 28,1951. 4 It is noted that this 
is the same identical proposal which respondent 
535 urged the Board to consider in its suspension pro¬ 
ceeding, E-6175, decided March 5, 1951. The above 
proposal was denied by the Board on the following grounds: 

1. The carrier’s past conduct, particularly its violation 
of the cease and desist order previously entered against it 
convinces us that the proposed order, if adopted, would not 
be complied with by the carrier. 

2. The proposed plan of operation is not in accordance 
with Part 291 of the Economic Regulations. For us to per¬ 
mit such operations by this carrier, between the same points 
over an extended period, would result in rewarding the 

4 The effective date of this order shall be stayed so long as the carrier’s 
operations strictly comply with the following: 

1. That the carrier shall not operate flights between any two points in 
the same direction on the same day of the two or more consecutive calen¬ 
dar weeks; 

2. That the carrier shall in no event operate two or more flights in the 
same week between the same two points in the same direction for more 
than three successive calendar weeks without that period being followed 
with a complete break in service for an entire calendar week. This will 
not prohibit flights between different points during such period of break 
in service; 

3. The required breaks in service shall not be spaced so as to occur at 
the same week of each four-week period. Individual flights shall not, 
during any period of operation between breaks, be so spaced as to occur 
regularly either on every day, every other day, or every third day. 
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carrier with a broader license than that held by all other 
irregular carriers. 

There is nothing in this record to support a recommenda¬ 
tion to the Board that it take any different action than it did 
on the above proposal. Therefore, the respondents request 
is denied. 

While it is not compulsory for the Board to revoke re¬ 
spondent’s Letter of Registration for knowing and willful 
violations of the Act and it is realized that such action is 
severe especially to a carrier who has been operating for a 
long period of time as in the case of respondent, neverthe¬ 
less, the record in this proceeding demonstrates that re¬ 
spondent has conducted its operations in complete disregard 
of the lawful requirements of section 401(a) of the Act and 
such violations have been of a continuing nature. The past 
conduct of respondent has been such that it could not reason¬ 
ably be expected to observe and obey any order short of re¬ 
vocation. Therefore, respondent’s Letter of Registration 
should be revoked. 

The President of respondent stated at the hearing that it 
had disposed of all its aircraft except one and that the re¬ 
maining one was being operated entirely in United 
536 States military airlift operations. It does not appear 
that so long as respondent operates its aircraft under 
contract with the Armed Forces that such operation will ad¬ 
versely affect the public interest for which this proceeding 
was instituted to protect. Therefore, in the event the mili¬ 
tary establishments require respondent to hold operating 
authority from the Board as a prerequisite to its contrac¬ 
tual relationship, then to that extent only, it will be recom¬ 
mended that the Board’s order in this proceeding authorize 
such military operations. 

FINDINGS 

In view of the foregoing and on the basis of all evidence 
of record the Examiner finds that: 

1. Respondent does not hold a certificate of public con¬ 
venience and necessity issued by the Board under section 
401(a) of the Civil Aeronautics Act of 1938, as amended; 
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2. Respondent directly engages in interstate air trans¬ 
portation of persons within the meaning of section 401(a) 
of the Act; 

3. Respondent’s operations from February 15, 1950, 
through December 31, 1951, exceeded those permitted 
under section 291 of the Board’s Economic Regulations 
between Miami, Fla., on the one hand, and Philadelphia, 
Pa., and Newark, N.J., on the other in violation of section 
401(a) of the Act; 

4. Respondent’s operations described above were in vio¬ 
lation of the Board’s Order Serial Number E-3906 dated 
February 15,1950, Docket No. 3405, and section 1005(e) of 
the Act; and 

537 5. The above violations were knowingly and will¬ 

fully committed by respondent, American Air Trans¬ 
port and Flight School, Inc., and/or American Air Trans¬ 
port. 

RECOMMENDATION 

It is recommended that the Board adopt the above find¬ 
ings and that respondent’s Letter of Registration No. 4 be 
revoked and that an order be issued by the Board directing 
respondent to cease and desist from engaging in air trans¬ 
portation subject to the following exceptions: 

That in the event operating authority from the Board is 
required of respondent in its military operations, then 
under those circumstances and only to that extent, re¬ 
spondent’s Letter of Registration shall remain in effect 
authorizing such operations in the manner as described 
in the Board’s suspension order Serial Number E-6175 
dated March 5, 1952, and the Board’s Order Serial No. 
E-5631. 
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0SEIATI0I1S OF AJGRICAH- AIR TRAISTCET 
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OPERATIONS 07 AMERICAN AIR TRANSPORT 
January 1, I$50 through Deoenber 31, 1951 


Miami, Florida to Newark, II. J 
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OPERATIONS OP AMERICAN AIR TRANSPORT 
MARCH 1950 through DECEMBER 31, 1951 


Miami, Florida to Phila^Pa. 


Phila. Pa. to Miami, Florida 











199 


544 


BEFORE THE 

CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


Received Docket Section Jun 5 ’52 
Docket No. 5209 


American Am Transport and Flight School, Inc. 
Revocation Proceedings 


^Exceptions of American Air Transport and Flight School, Inc. 


American Air Transport and Flight School, Inc., (here¬ 
inafter called “the carrier”) takes the following exceptions 
to the Report of Examiner Walter W. Bryan, served in the 
above-entitled proceeding on May 21, 1952. 

545 EXCEPTIONS TO FINDINGS OF FACT 

1. Exception is taken to the statement (Rep 1 5-6) 
“that all flights involved common carriage is not disputed” 
because the carrier has not made this admission. 

2. Exception is taken to the statement (Rep. 6) that “the 
criteria of regularity and frequency have been constantly 
applied” to irregular carriers because the examiner re¬ 
fused to admit evidence offered by the carrier to prove the 
contrary. (Tr. 77). 

3. Exception is taken to the calendar analysis and sum¬ 
mary of flights operated, and all references thereto (Rep. 
7) because of the failure to show that most of the flights 
served both Philadelphia and New York and should be 
considered as one flight instead of two. 


1 “Rep.” designates the Examiner’s Report; numerals refer to pages 
thereof. 
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4. Exception is further taken to the failure of the Report 
to show the flights operated during the period between other 
cities. 

5. Exception is taken to the finding (Rep. 11) that “re¬ 
spondent does not contend that it did not have knowledge 
of the existence of the regulations limiting its operations” 
because such regulations do not apply to the carrier. 

546 6. Exception is taken to the statement (Rep. 14) 

that the carrier “received numerous notices in the 
form of official orders of the Board defining its scope of 
operations and advising that its operations were in excess 
of that permitted under the regulations” because the same 
is contrary to fact. 

7. Exception is taken to the failure of the Report to find 
the following facts, all of which are proved by the record. 

(a) The carrier provided a low-cost passenger service 
at less than rail coach fares to tap traffic volumes never be¬ 
fore touched by any air carrier. (Tr. 28). 

(b) The carrier operated and maintained its aircraft in 
accordance with all safety requirements and no passenger 
or crew member has ever been injured. (Tr. 35). 

(c) The cease and desist order, Serial No. E-3906, names 
only New York and San Juan specifically, and the carrier 
did not operate any flights between New York and San Juan 
after the order was issued. 

(d) The carrier made certain notations on the flight re¬ 
ports filed by it and although a calendar analysis was made 
for the first quarter of 1950 (Tr. 19) and another examina¬ 
tion was made in July 1950 (Tr. Ill) no person connected 
with the Board considered that the reports reflected flights 
sufficiently in excess of a permissible limit to communicate 
with the carrier by writing, by telephone, or in person. 
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EXCEPTIONS TO CONCLUSIONS OF LAW 

547 8. Exception is taken to the conclusion (Rep. 6-7) 
that the regulations which were made after the car¬ 
rier commenced operations apply because such regulations 
cannot alter or modify the operating authority and license 
acquired by the carrier in June, 1946. In re Carter, 177 F. 
2d 75. 

9. Exception is taken to the conclusion (Rep. 10) that 
the carrier’s operations exceeded “standards of regula¬ 
tions” because the standards were not clear and do not 
apply to this carrier. Lincoln Electric Co. v. Commissioner, 
190 F. 2d 326. 

10. Exception is taken to the conclusion (Rep. 10) that 
the carrier is not exempt from the provisions of section 
401(a) of the Civil Aeronautics Act because the carrier does 
hold such exemption. 

11. Exception is taken to the conclusion (Rep. 10,11, 13, 
14) that the show cause order, Serial No. E-3906, can be 
used as a basis for making findings because such order 
was improperly and unlawfully entered and because the 
only authority having jurisdiction to enforce such order 
is the United States District Court. (Civil Aeronautics 
Act, Sec. 1007). 

548 12. Exception is taken to the conclusion (Rep 11) 
that the carrier violated Section 1005(c) of the Act be¬ 
cause the carrier is exempt from Section 401(a) of the Act 
and the regulations relied upon in the report do not apply to 
the carrier. Exception is further taken to the failure of 
the Report to point out that the carrier applied for admin¬ 
istrative interpretation under Section 4(d) of the Admin¬ 
istrative Procedure Act and that the Board, instead of 
making prompt reply thereto, issued the order instituting 
this proceeding. 

13. Exception is taken to all references to Order Serial 
No. E-4474 because that order is not to be considered 
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effective if a petition for reconsideration is filed and such 
a petition was filed; because the order is an ex parte order 
and the proceedings in connection therewith were not con¬ 
sidered; and no final order was made. 

14. Exception is taken to the conclusion (Rep. 14) that 
the carrier knowingly and willfully violated the regulations 
because the regulations as set forth in the Report are not 
the regulations which govern this carrier. 

15. Exception is taken to the conclusion (Rep. 15) that 
“respondent made no attempt to achieve compliance’’ be¬ 
cause the carrier did change its operations from an ex¬ 
clusively overseas service between two points to a domestic 
operation between many points. The last quarterly flight 
report filed by the carrier should have also been considered. 

16. Exception is taken to the conclusion (Rep 15) 
549 “the burden is upon the individual carrier to ascer¬ 
tain limitation and requirements” because the car¬ 
rier filed reports, made explanations thereon and at no 
time did the Board indicate, as required by the Adminis¬ 
trative Procedure Act, that the operations were in anywise 
improper. 

17. Exception is taken to the conclusion (Rep. 16) that 
“respondent could not reasonably be expected to observe 
any order short of revocation” because the same is not 
based upon substantial evidence. 

18. Exception is taken to the failure of the examiner to 
accept the offer of settlement submitted in December, 1951. 
The Report apparently considers that the Board’s Order 
No. E-6175 is a determination of this offer. 

19. Exception is taken to the findings numbered 2, 3, 4, 
and 5, and the recommendation (Rep. 17-18) for the reason 
that the same are not supported by the law or the facts. 

20. Exception is taken to the conclusion that this pro¬ 
ceeding can be used to revoke a letter of registration (Brief 
to Examiner, pp. 9-12). 
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550 21. Exception is taken to the conclusion that let¬ 

ters of registration are not entitled, under the Civil 
Aeronautics Act, to the same protection as certificates. 
(Brief to Examiner, pp. 12-14). 

22. Exception is taken to the failure of the Report to 
consider the extent to which the carrier’s operations served 
the public interest. 

23. Exception is taken to the failure of the Report to 
find that the carrier did not hold out to the public by ad¬ 
vertisement or otherwise that it would operate one or more 
airplanes between designated points regularly. 

The carrier reserves all exceptions heretofore made. 

A copy of these exceptions have been mailed, postage pre¬ 
paid, to Robert L. Park, Esq., Enforcement Attorney. 

A brief in support of these exceptions will be filed, and 
oral argument is requested. 

Respectfully submitted, 

Morris, KtxMtlleb & Baab 
Albert F. Beitel 
Attorneys for American Air 
Transport and Flight School, Inc. 

Washington, D. C. 

June 5,1952 
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n. 

HEARINGS. 

300 Transcript of Hearing of March 18, 1952. 

PROCEEDINGS 

Examiner Bryan: The hearing will come to order. 

The Civil Aeronautics Board has assigned for hearing at 
this time and place the matter of the revocation of the letter 
of registration No. 4 issued to American Air Transport and 
Flight School, Inc. 

We will now have the appearances for the record. 

Mr. Park: Robert L. Park, Enforcement Attorney, Office 
of Enforcement, Civil Aeronautics Board. 

Mr. Beitel: Albert F. Beitel, of Morris, KixMiller & Baar, 
appearing for American Transport. 

Examiner Bryan: Are there any preliminary motions or 
anything before we file the evidence? 

Mr. Beitel: I filed a number of motions, Mr. Examiner. 
I presume that your notice of February 25, and the Board’s 
opinion of March 5,1952, in this proceeding, have disposed 
of all of those; is that your understanding? 

Examiner Bryan: That is my understanding. 

Mr. Beitel: I have no further motions. 

Mr. Park: I do not have anything preliminarily. 
Examiner Bryan: You may proceed, Mr. Park. 

Mr. Park: I would like to call Mr. Andrews. 

Whereupon, ALPHONSE M. ANDREWS was called as 
a witness by and on behalf of the Enforcement At- 

301 tornev, and, having been first duly sworn, was exam¬ 
ined and testified as follows: 

Direct Examination 

By Mr. Park: 

Q. Would you state your name? A. Alphonse Michael 
Andrews. 

Q. By whom are you employed? A. Civil Aeronautics 
Board. 
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Q. In what capacities are you employed by the Civil Aero¬ 
nautics Board? A. I am the chief of the Carrier Services 
and Agreement Section in the Bureau of Air Operations. 

Q. How long have you retained that position? A. Since 
last May. 

Q. How long have you been with the Civil Aeronautics 
Board? A. Since 1942. 

Q. And prior to vour asumption of that office in May, 
what was your position with the Board? A. I had been 
liaison representative for the Bureau of Air Operations 
since July, 1947. 

Q. Would you explain for the record, Mr. Andrews, 
briefly, what your duties are? A. Among my responsibilities 
is that of receiving and remaining custody of the chrono¬ 
logical flight reports filed by large irregular carriers 

302 pursuant to the provisions of Part 242.5 of the Eco¬ 
nomic Regulations. 

Q. And you are the official custodian of those records? 
A. Yes, I am. 

Q. Are you familiar with an organization known as 
American Air Transport, Inc.? A. Yes, I am. 

Q. Has that company filed flight reports pursuant to that 
section of the regulations in your office? A. Yes, it has. 

Q. I ask you if you have produced today the file of the 
flight reports as on the record, as put on the record by 
American Air Transport? A. Yes, I have. 

Q. I show you, Mr. Andrews, what purport to be photo¬ 
static copies of the chronological flight reports of Ameri¬ 
can Air Transport, Inc., for the period of January 1, 1950, 
through December 31, 1951. They are marked for identifi¬ 
cation purposes Exhibit A, pages 1 through 41. 

I ask you, Mr. Andrews, if you can compare those, or if 
you have compared those with the original reports for that 
period, and determined whether or not they are true and 
correct copies of the originals? A. They are true and cor¬ 
rect copies of the originals. 

303 (The documents referred to were marked for iden¬ 
tification as Exhibits EA-A.) 
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By Mr. Park: 

Q. The flight report records are maintained in your office 
in the regular course of business, are they? A. They are. 

Mr. Park: With that, Mr. Examiner, I would like to offer 
into evidence the flight reports of this carrier for the period 
from January 1, 1950, through December 31, 1951, as En¬ 
forcement Attorney’s Exhibit A, pages 1 through 41. I have 
the originals here, and also the photostatic copies. 

Mr. Beitel: We would not object to the photostats in place 
of the originals. 

Mr. Park: With the Examiner’s permission, I will sub¬ 
stitute photostatic copies for the originals. The originals 
are here subject to check by the respondent, however. 

Examiner Bryan: Very well. 

Mr. Park: The photostatic copies, incidentally, have pre¬ 
viously been supplied to the Examiner, to the Docket, and 
to the respondent 

Examiner Bryan: This includes the entire period, does 
it not, from January 1,1950? 

Mr. Park: That is correct. 

Examiner Bryan: Through December 31,1951 ? 

Mr. Park: That is correct 

304 Examiner Bryan: That is the period involved in 
this proceeding? 

Mr. Park: Yes. 

Mr. Beitel: We object to the introduction of any flight re¬ 
ports prior to October 1,1951, upon the ground that at that 
time there was published in Aviation Week, a magazine of 
general circulation in the air transport business, a state¬ 
ment by the chairman of the board wherein the chairman is 
reported to have stated “We have offered these boys a fair 
hearing with amnesty on past performance.” The article 
indicates that the expression “these boys” refers to irregu¬ 
lar air carriers. It is our contention that such a statement 
made by the Chairman of the Board is a statement of policy 
by the Board and to admit any data prior to that time would 
be contrary to the announced statements upon which car¬ 
riers may rely. 
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We also object to the introduction of any flight reports 
filed after January, 1952, because on November 8,1951, this 
carrier filed a petition for interpretation of Economic Regu¬ 
lations in accordance with the Administrative Procedure 
Act, and the Board had not acted upon that petition until 
January, 1952. We submit that the statement of the Chair¬ 
man, plus the request of the carrier for an interpretation, 
has so changed the nature of the proceeding from the time 
the Enforcement Attorney’s motion was filed that evidence 
should not be now admitted with respect to anything prior 
to the Board deciding the petition of American Air 

305 Transport for that interpretation. 

Mr. Park: In reply to that, Mr. Examiner, taking 
the last point first, Mr. Beitel mentioned he did not want 
any reports after January 1, 1952. Whether or not they 
should be admitted is not the question. They have not been 
offered as yet The period is up through December 31,1951. 

Mr. Beitel: My objection was to any reports prior to Jan¬ 
uary, 1952. 

Mr. Park: With respect to the flights prior to October 1, 
that has already been dealt with in great detail in the reply 
submitted by the Enforcement Attorney to respondent’s 
motions. It has been decided by the Examiner, and I will 
be glad to give further argument if you feel it is necessary. 

Examiner Bryan: The objection is overruled. 

Do you wish to cross-examine this witness on these 
reports? 

Mr. Beitel: I have a few questions. 

(The documents heretofore marked EA Exhibit A, was 
received in evidence.) 

Cross-Examination 

By Mr. Beitel: 

Q. Do all of the large irregular air carriers file flight 
reports with your office ? A. Yes. 

Q. When those reports come in are they stamped 

306 or identified in any manner as to the receipt of them? 
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A. They are usually stamped to indicate the date of 
receipt. 

Q. That is the stamp which appears on the first page of 
the photostatic copies you have there? A. Yes, there is an 
indication of the date, the particular report was received in 
the Bureau. 

Q. Does some one in your office stamp them? A. With re¬ 
spect to the most recent reports— 

Q. No, with respect to the reports during 1951? A. Dur¬ 
ing 1951? 

Q. Yes. A. This office was set up under reorganization in 
February, 1951, so since that time the reports are stamped 
when they are received in my office; yes, they are. 

Q. Do you or someone in your office check those reports 
when they come in for any purpose? A. Usually they are 
checked to determine the name of the filing carrier and they 
are logged; an indication is put on the record that the report 
was filed. 

Q. What do you do with the report then? A. It is usually 
placed into a file. 

Q. Who in your office is the liaison officer with the Office 
of Enforcement? A. We do not have any special person 
set up as a liaison officer. 

307 Q. Do the people from the Enforcement office come 
and examine the reports in your office on file? A. 
They are available to them, yes. 

Q. They are available to everybody, are they not? A. Yes. 

Q. Do people from the Enforcement Office come in and 
check those reports? 

Mr. Park: I object to this. I do not see the relevancy of 
it. He has testified that the records are available, they are 
public records; they would be available to anyone within 
the Board as well as the public generally. 

I see no particular relevancy to your question, Mr. Beitel. 

Mr. Beitel: I think it is highly relevant because here we 
have a carrier who files reports with the Board. This car¬ 
rier makes statements and files letters in connection with 
those reports, and I want to know what happens to that 
when it gets into the Board’s files. 
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Mr. Park: It is filed in a file, that is the testimony. 

Mr. Beitel: I want to know who looks at it. That is the 
basis of this whole case. 

Examiner Bryan: That goes to the procedure which is 
followed? 

Mr. Beitel: Yes. 

Examiner Bryan: He may answer that. 

308 The Witness: Would you mind repeating the ques¬ 
tion? 

By Mr. Beitel: 

Q. Do people from the Office of Enforcement come in and 
check those reports? A. I have not looked personally to see 
that they check these reports; it is my understanding they 
do come to the files. I do not know what they do with the 
reports. 

Mr. Beitel: Are you going to have another witness? 

Mr. Park: No. 

By Mr. Beitel: 

Q. Did you ever prepare a calendar analysis? A. Did I? 
Q. Yes. A. What type of calendar analysis? 

Examiner Bryan: You mean a calendar analysis of the 
flight reports in this proceeding? 

Mr. Beitel: Of any kind—the type attached to the peti¬ 
tion of the Enforcement Attorney’s motion for institution 
of this proceeding. 

Mr. Park: You mean for any carrier? 

Mr. Beitel: Yes, for any carrier. 

By Mr. Beitel: 

Q. Did you ever prepare one like this? Here is an example 
of one which was prepared by Mr. Joseph Stout I would 
like to know if you yourself ever prepared any of 

309 these calendar analyses? A. Not in this form. I have 
prepared them covering a much shorter period. 
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Q. Have yon prepared that for one carrier or for several 
carriers consolidated? A. I have prepared it for only one 
carrier. 

Q. Are the air transport examiners employed in yonr 
office? A. There are air transport examiners in my office, 
yes. 

Q. Is Mr. Stout in your office? A. No, he is not. 

Q. Do you check the reports that are filed to make sure 
that they comply with the requirements of the regulations? 
A. That is one of our responsibilities; we attempt to do so, 
but we are not up to date. 

Q. Where a report does not comply with the requirements 
of the regulations, what do you do? A. The regular pro¬ 
cedure is to get in contact with the carrier. 

Q. Have you at any time gotten in contact with American 
Air Transport for the purpose of flight reports made by it? 
A. I would have to check the files. I have no personal knowl¬ 
edge of it. 

Q. To your knowledge, you have not? A. I have person¬ 
ally not done so. 

310 Q. To your knowledge, your office has not—to the 
best of your present knowledge? A. To the best of my 
present knowledge. 

Mr. Beitel: That is all I have. 

Mr. Park: I w^ould like to ask a question or two. 

Examiner Bryan: All right. 

Redirect Examination 
By Mr. Park: 

Q. You stated, Mr. Andrews, that you checked these flight 
reports for the requirements of the regulation? A. Yes. 

Q. Are you speaking of requirements as to form and con¬ 
tent? A. That is right. 

Q. Would that be the requirements set forth in Part 242 
of the Economic Regulations? A. That is right 

Mr. Park: That is all. 
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Recross-Examination 
By Mr. Beitel: 

Q. Do you check them with respect to Part 292 or 291 of 
the regulations? A. Not as part of the general check. 

Q. You do, however, prepare a special calendar analysis 
upon occasion? A. Upon occasion. 

311 Q. And you do that in order to determine whether 
or not there is compliance with 291 of the regula¬ 
tions? A. Yes. 

Q. What test do you use to determine if there has been a 
compliance? A. I have to indicate that I have done it per¬ 
sonally in only one instance. 

Q. But your office has done it? A. Yes. 

Q. Give me your office policy on it? A. I do not know if 
there is a set policy; I think that my office merely analyses 
these flights to determine the frequency and regularity of 
services, and simply limits its analysis to setting down the 
flights on the calendar pad. 

Q. How do you choose which carriers to make these 
analyses of? A. No choosing is involved; it is done on 
occasion at request 

Q. Somebody has always requested you to make a par¬ 
ticular analysis from the reports; your office does not make 
them of its own volition? A. I must say this, that as a gen¬ 
eral rule we just do not make these calendar analyses; I 
say on occasion and not too frequently it has been done for 
a particular purpose. 

312 Q. And that particular purpose has always been a 
request by someone? A. Usually. The instances that 

I know of, and I know of only one specific instance during 
the past six or eight months, it was upon request 

Q. Who made the request? A. It was made by the office 
of the General Counsel. 

Q. And the one case that you did not have a request for, 
why did you prepare a calendar analysis for that particular 
carrier? A. I do not know if it is exact to say there was not 
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any request for this. As I recall, early in 1951, in connection 
with the processing of individual exemption applications of 
irregular carriers calendar analyses were made during 
those periods as part of the regular processing of individual 
exemption applications. 

Q. At that time you made an analysis of American Air 
Transport? A. I personally? 

Q. Did your office? A. I am not certain. 

Q. Could you check and tell us for the record whether or 
not you did make such an analysis in connection with the 
individual exemption of American Air Transport in Docket 
No. 3908? A. I could supply that for the record. 

313 Mr. Beitel: Could that he supplied, Mr. Park? 

Mr. Park: I have no objection, but I do not see the 
relevancy. 

Examiner Bryan: What bearing does that have on this 
proceeding? 

Mr. Beitel: Mr. Examiner, what I am trying to do is to 
show naturally that the reports filed by the carrier have 
been in full compliance with all requirements of law. I am 
also attempting to show that the Board has been put on 
notice with respect to certain things with respect to those 
reports, and I want to know to just to what extent this man 
who has charge of them has prepared calendar analyses at 
an earlier date than the one prepared for this case. 

Mr. Park: There is nothing to indicate, Mr. Examiner, 
that Mr. Andrews had anything to do with any analysis pre¬ 
pared in this case. Anyone can make a calendar analysis, 
Mr. Beitel, you or I. It is merely a question of using what¬ 
ever form you desire in setting up the flights. The actual 
flights, themselves, are embodied in flight reports which 
have been shown here. I cannot see the materiality of who 
might have prepared a calendar analysis from the flight 
reports. 

Mr. Beitel: One of the issues in this case, as defined by 
the Examiner’s notice, is whether any violations have been 
established knowingly and willfully. The flight reports 


clearly and obviously on their face contain notations 

314 —numerous flight reports contain notations to the 
effect—this one reads: “Excessive days of flying be¬ 
tween Miami and Washington during the latter part of 
February and March due to the peak period seasonal de¬ 
mand of the Florida winter tourist trade.” There is more 
material there which is added to the flight report 

Now, this carrier has pending before the Civil Aeronau¬ 
tics Board in Docket No. 3908 an application for individual 
exemption filed pursuant to the Board’s regulations. That 
application has been heard, an Examiner’s report has been 
issued, oral argument has been had, but no decision has been 
reached—no decision will be reached until after Docket 5132 
is disposed of. 

Now, what I want to know is how much of these reports 
did this office make calendar analyses of at the time this 
Docket 3908 was heard because I want to show that the 
Board through its actions has accepted the excuse of the 
carrier given on the flight reports, if such excuse is needed. 

Examiner Bryan: I would rather for you to tie that ques¬ 
tion down to the flight reports here in this proceeding. 

By Mr. Beitel: 

Q. All right. Any of the flight reports used in this pro¬ 
ceeding? A. I can check to see whether we have performed 
any calendar analyses of these flight reports. 

Examiner Bryan: Do you desire this witness to 

315 furnish that as a late exhibit ? 

Mr. Beitel: If he will just make the statement some 
time during the day. 

Examiner Bryan: I am willing to call a recess now if you 
can get that information over the telephone. Can you? 

The Witness: I think I can. 

Examiner Bryan: All right, we will take a short recess. 

(There was a short recess taken.) 
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Examiner Bryan: Come to order. 

By Mr. Beitel: 

Q. Did you get the information ? A. As I understand, you 
want to know whether or not my office prepared calendar 
analyses in connection with the individual exemption appli¬ 
cation of American Air Transport in Docket 3908? 

From what I gather over the telephone, an order was 
issued by the Board denying the individual exemption appli¬ 
cation of American Air Transport in July, 1950, and in that 
order reference wras made to operations conducted by the 
carrier during the first quarter of 1950, and it is our under¬ 
standing that a calendar analysis was made of their opera¬ 
tions for the first quarter of 1950. 

Q. You said there was an order of the Board. Did you 
mean there wras an Examiner’s report issued recommend¬ 
ing denial of the individual exemption? A. No, I be- 
316 lieve there w’as simply an order denying the applica¬ 
tion of the carrier for individual exemption. 

Q. You did make a calendar analysis, then, covering what 
period of the reports which you have identified here as 
Exhibit A ? A. I believe the first quarter of 1950. 

Mr. Beitel: May w^e go off the record? 

Examiner Brvan: Off the record. 

(Discussion off the record.) 

Examiner Bryan: On the record. 

By Mr. Beitel: 

Q. The order of the Board which you referred to was an 
order which denied the individual exemption but permitted 
the carrier to file a petition for reconsideration which would 
set aside the denial until after the Board held a hearing in 
connection with the petition for reconsideration; is that 
right? A. That is right. 

Mr. Beitel: That is all I have. 
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Examiner Bryan: Any further questions with regard to 
the exhibit? 

It will be received in evidence. 

You may be excused. 

(Witness excused.) 

Mr. Park: That is all the witnesses I have. I would like 
to reserve the right to introduce a rebuttal witness if 

317 it becomes necessary, but that is all I have at this 
point. 

In this case we have pleadings, we have the action of the 
Board on certain motions filed by the respondent, we have 
an order and opinion on the question of suspension which 
covers many findings of fact in connection with this pro¬ 
ceeding, and also gives the Board’s findings on the questions 
of law r that may be involved. We also have a prior enforce¬ 
ment proceeding against this carrier, Docket No. 3405. Now, 
all of those records, of course, should be read in connection 
with this proceeding. 

I have no further evidence to offer in this proceeding 
with the exception of introducing a rebuttal witness if that 
becomes necessary. 

Mr. Beitel: Mr. Examiner, I certainly do not understand 
any findings of fact in prior opinions are findings of fact 
with respect to this case. Neither do I understand that the 
Board’s order with respect to suspension in a decision on 
either the facts or the law with respect to this proceeding. 

Examiner Bryan: I think what Mr. Park means is that 
they are official documents which we can take judicial notice 
of. It does not mean that they made certain findings with 
respect to this particular proceeding. 

Mr. Beitel: Or with regard to the issues of this proceeding. 

Mr. Park: It should be understood that the order 

318 and opinion of the Board in connection with this sus¬ 
pension is a part of this particular proceeding. It 

is not a part of this hearing right now on revocation in that 
sense, but it is a part of this proceeding, and the Board 
has made findings. 



216 


Mr. Beitel: Maybe we can get at it this way: In Docket 
5209, which is this docket, the Board on March 5, 1952, 
1 issued an opinion. At the same time the Board issued an 
order. Now, is it the contention of the Enforcement Attor¬ 
ney that any findings of fact made in that opinion are 
findings of fact with respect to this hearing today! 

Mr. Park: To be right in connection with this proceed¬ 
ing ; I would put it that way if it would make it a little clearer 
to you. The opinion is there for whatever legal value it has. 
you can argue from the basis of that, if you want to. My only 
point was more a point of official notice of the documents, 
and so forth, that are relevant to this proceeding. We can 
sit here all night and argue about what it may or may not 
mean. But that is just a question of legal argument. 

Examiner Bryan: The suspension order which has been 
issued is a part of this docket, of course. We had another 
case, Standard Airlines, a similar case, in which the Board 
issued a suspension order. But as far as the opinion of the 
Board as to whether or not it is binding as to the facts, 
and so on, in this particular proceeding is of no value ex¬ 
cept that the Examiner, of course, will take official notice 
as a legal document of the Board. 

319 Mr. Beitel: Yes, but the findings are not to be 
construed as findings made in this case? 

Examiner Bryan: That is all. 

Mr. Park: That is all I have, Mr. Examiner. 

Examiner Bryan: Mr. Beitel, you may call your witness. 

Mr. Beitel: I call Mr. Patterson. 

Whereupon, JOHN H. PATTERSON was called as a wit¬ 
ness by and on behalf of American Air Transport and 
Flight School, Inc., and having been first duly sworn, testi¬ 
fied as follows: 

Direct Examination 
By Mr. Beitel: 

Q. Will you state your full name? A. John H. Patterson. 

Q. Where do you live ? A. Miami, Fla. 


Q. What is your position with American Air Transport? 
A. I am the president of American Air Transport and op¬ 
erations manager. 

Q. I would like to get some of your background and ex¬ 
perience. 

You were educated at Northeastern University in Bos¬ 
ton, and the Massachusetts Institute of Technology at Cam¬ 
bridge, Mass.? A. That is right. 

320 Q. Upon graduation did you join the Army Air 
Corps? A. I did not graduate. Yes, I entered the 

Army flying school as a flying cadet. 

Q. What rank did you hold when you were discharged 
from the Army? A. I graduated a year later and was com¬ 
missioned a second lieutenant in the Army Air Corps. 

Q. Did you receive an honorable discharge? A. I went 
on active duty then in the Eighth Pursuit Group at Langley 
Field for approximately two years, and then reverted to 
inactive reserve status. 

Q. Are you still a reserve officer? A. No, I have resigned 
my commission back in 1936 or 1937. 

Q. Were you employed by the Civil Aeronautics Adminis¬ 
tration? A. Yes, I was employed by the Civil Aeronau¬ 
tics Administration as the senior air line inspector from 
1939 to 1942. 

Q. Where were you stationed? A. I was based in Miami, 
Fla.—most of the time I was in Miami, Fla., in charge of 
Pan American, Eastern, and NationaPs operations. 

Q. Have you had any air line pilot experience? A. 

321 Yes, I flew as captain for Northeastern Airlines from 
1935 to 1939, and then I resigned from the Civil Aero¬ 
nautics Administration in 1942 and served as superinten¬ 
dent of flight training for Pan American Airways until 
1946, at which time I resigned from Pan American and 
formed this company, American Air Transport. 

Q. You fill the position of president of American Air 
Transport since that time? A. That is correct. 

Q. During the period you were with Pan American from 
1942 until 1946 was there any expansion in the number of 



pilots? A. Yes, Pan American was undergoing a tremen¬ 
dous expansion to take care of their commitments with the 
Air Transport Command, and I was in charge of the pilot 
expansion, checking out of captains. 

Q. You say you formed American Air Transport in 1946. 
Is that a corporation? A. Yes, a Florida corporation. 

Q. Did American Air Transport engage in operations 
of aircraft when it was formed? A. In the operation. 

Q. Did you acquire any aircraft? A. Yes, in May of 
1946 we acquired our first aircraft, a C-47 converted to a 
DC-3. 

Q. Where did you commence flying? Where did 

322 American Air Transport commence flying the air¬ 
planes? A. We simultaneously started Atlantic City 

to Pittsburgh operations in June of 1946, and shortly there¬ 
after entered the Puerto Rico-New York operation. 

Q. You started flying to Puerto Rico in July or August 
of 1946? A. I believe it was July, 1946, we started opera¬ 
tions to Puerto Rico. We conducted both the Atlantic City- 
Pittsburgh operation for that summer until after Labor 
Day, and at the same time we ran the San Juan-Miami-New 
York, the Puerto Rican operation, from then until approxi¬ 
mately December of 1949. For a full month’s period in the 
fall of 1947,1 believe, we operated a number of cargo flights 
from Miami to San Juan carrying perishable foodstuffs. 

Q. WThen you refer to the Puerto Rico operation, were 
you operating DC-3’s, C-47’s airplanes? A. That is cor¬ 
rect. 

Q. What route did you follow ? A. New York to San Juan 
via Miami. 

Q. WLen you landed at Miami, did you land there for 
operational purposes or for the purpose of discharging and 
taking on passengers? A. For operations, clear customs. 

Q. You did not take on passengers? A. Not that I re¬ 
call ; we may have carried a few. We were not con- 

323 centrating on the New York-Miami operation at that 
time. 
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Examiner Bryan: Under what authority? Was that un¬ 
der your letter of registration? 

The Witness: That is correct. There was no letter of 
registration in 1946; they did not come out until, I believe 
it was in July or August of 1947. 

Mr. Parks: The letter of registration was issued July 
8,1947, to American Air Transport. 

Examiner Bryan: Thank you. 

The Witness: In 1946, however, there was no such thing 
as a letter of registration, a Civil Aeronautics Administra¬ 
tion operating certificate, Part 42, nothing to regulate us. 

Examiner Bryan: Under what authority were you oper¬ 
ating? 

The Witness: As a so-called non-scheduled exemption. 

Examiner Bryan: Non-scheduled exemption? 

The Witness: I believe in 1946 we were asked to apply— 
to submit an application to the Civil Aeronautics Adminis¬ 
tration in Atlanta for a non-scheduled operating certificate, 
which was not in any way connected with a Part 42 of the 
Civil Air Regulations, nor in any way did it outline safety 
regulations or say that we were qualified from a safety 
standpoint. I believe it was merely a form of registration 
by the Civil Aeronautics Administration to find out how 
many of us were in the business, or to possibly use in con¬ 
templated regulation in the future. 

Mr. Beitel: Mr. Examiner, the regulation 400-1, as 
amended on December 7,1938, which is Federal Reg- 
324 ister Document 38-3692, is a regulation formerly in 
effect. We do not have to present those regulations, 
as I understand it, for the record. But judicial notice will 
be taken of all of those regulations? 

Examiner Bryan: That is correct. 

By Mr. Beitel: 

Q. When you were engaged in the operations which you 
have described to date, the Civil Aeronautics Board did 
have regulations which permitted you to engage in those 
operations, did it not? A. Yes, in the Civil Aeronautics Act 
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of 1938 there were classes or a type of operation that was 
permitted without certification. 

Q. When you stopped your operations into Puerto Rico— 
as I understand it, that was about in December of 1948? A. 
Pardon me just a minute. 

In answer to your previous question, as I understood the 
picture in 1946 it was permissible to carry on air carrier 
operations under the Act of 1938 without a specific authority 
provided the carrier did not advertise to the public that he 
was operating as a scheduled carrier. 

Q. The cessation of the operation into Puerto Rico, the 
overseas operation, that was in December of 1948? A. No, 
December, 1949. 

Q. December, 1949? A. Yes. 

325 Q. After that operation was stopped, what did 
American Air Transport do? A. We changed over 
our operation and decided to enter the—to offer a low- 
cost passenger service between Miami and the northern 
points, such as New York and Philadelphia. 

Q. When you say “low-cost,” you mean a low fare to 
the passenger? A. We placed in effect through the Board’s 
tariff section a fare that was actually one dollar less than 
the day coach railway between Miami and New York in order 
to attract the people who were traveling the railroads and 
the bus lines to our service. In other words, we were at¬ 
tempting to tap a traffic volume that had never been touched 
before by air carriers. 

Q. Did the public respond to the service which you of¬ 
fered at that low fare? 

Mr. Park: Mr. Examiner, I would like to know where this 
questioning is going. If Mr. Beitel is trying to build up a 
case of public need for his services, I think it is quite clear, 
as from the Examiner’s prior ruling, that that type of evi¬ 
dence is not pertinent in this proceeding. To the extent 
that the carrier would have matters by way of mitigation 
or explanation of charged violations, that would, of course, 
be relevant. But I would like to object to any line of ques- 
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tioning -which is designed merely to attempt to establish that 
there is a supposed public need for the carrier’s service. 
It is not the type of proceeding in which that is rele- 

326 vant. This is a question of violation on the part of 
this carrier. 

Mr. Beitel: Mr. Examiner, I am trying to bring out here 
as facts and evidence a history of a company. I am 
trying to explain how this company got started, what the 
regulations were at the time the company got started, what 
the company was doing, what events have taken place since 
then, what dealings the company has had with the Board, 
and with respect to the number of passengers carried of 
course it has a bearing upon the public interest. 

Mr. Adams pointed that out in his dissent. While the 
Enforcement Attorney has very carefully taken only cer¬ 
tain flights which have been operated, he has not taken 
other reports which the carrier has filed with respect to the 
number of persons carried, and with respect to passenger- 
miles flown. I want to show that this carrier has carried 
people, and has made a profit, and I also want to show 
what his dealings with the Board have been. 

Examiner Bryan: You may show what his dealings have 
been with the Board, but to show that there is public 
need for his service, that is not in issue. I will have to ask 
you to address yourself to the issues as outlined in my notice 
to all parties of February 25. If you desire to give the his¬ 
tory of the respondent in its operations, that is one thing. 
But to attempt to show a public need for services is not 
in issue in this proceeding. The respondent stands 

327 accused of certain violations. It is those violations 
which you must meet in your evidence. 

Mr. Beitel: Mr. Examiner, I expect to show, or have evi¬ 
dence which I want to bring out by this witness, to show that 
the carriers’ operations have served the public demand, pub¬ 
lic convenience and necessity, have been in the public inter¬ 
est. Do I understand I am not to be permitted to ask those 
questions? 
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Examiner Bryan: That is correct. The respondent has 
been given an opportunity to show that, and will again 
he given an opportunity in a subsequent proceeding. That 
is not involved here. Here the issue is a revocation of the 
license which the carrier holds. 

Mr. Beitel: In Docket 3908 the carrier was given that 
opportunity and the Board refused to decide that point 
but postponed it into another docket, and now they come 
along in a later proceeding and close their eyes to public 
interest, convenience, and necessity. 

Examiner Bryan: I do not think it is correct that the 
Board has refused to consider that question in Docket 3409. 
It is true that they have consolidated that docket in that 
proceeding with the proceeding now before the Board in¬ 
volving all irregular carriers in order that they might ex¬ 
amine the entire picture and have the entire picture before 
them when they make the decision as to the status of these 
carriers. But I do not think that the public need 
328 for this carrier is in issue in this proceeding. 

I will permit you to examine this witness on the 
history of his operations. 

Mr. Beitel: Yes, sir. But I do want to take exception to 
not permitting us to offer evidence as to public conveni¬ 
ence and necessity— 

Examiner Bryan: Your objections will be noted in the 
record. 

Mr. Beitel: I also want to make it clear here on the rec¬ 
ord and clear before you that by the statement that the 
carrier will have such an opportunity in another proceed¬ 
ing, it is not necessarily true and I think first the Board’s 
action on Docket 3908 has indicated it does not intend 
to decide that matter with such evidence as offered until 
after it decides Docket 5132, and that docket will not be 
decided until long after this case is determined. 

The exhibit dates for Docket 5132 run through June or 
July and after that there have to be hearings in four dif¬ 
ferent cities and there are 40 to 50 applicants and almost as 
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many intervenors in the case. So we will not get a decision 
there prior to the decision in the case which yon are now 
hearing. 

Examiner Bryan: That is very true. But you have had 
the opportunity, and the evidence is before the Board, as to 
the public need for the service of this carrier, and the 
Board will make a determination of that. As to when, 

329 I could not tell you. But certainly this is not a pro¬ 
ceeding to establish a public need for the service. 

Mr. Beitel: As I understand this proceeding, its purpose 
as asked by the Enforcement Attorney’s motion, is to re¬ 
voke a letter of registration. As I understand Docket 5132 
it is to determine what type of license carriers holding let¬ 
ters of registration should have. And, as I understand 
Docket 5132, a carrier would have to hold a letter of regis¬ 
tration in order to become a party to that proceeding. 

Examiner Bryan: You have other applications on file— 
this respondent has—and they have been consolidated, as 
I understand it, with Docket 5132, which will include the 
issues which you now raise. 

Mr. Beitel: I want to get that point straight. This car- 
rier has on file at least file applications for certificates or 
exemptions; four of those were filed in Docket 5132 in ac¬ 
cordance with the order of the Board in that docket. The 
other one, however, was filed at a much earlier date and 
we asked that it be consolidated in this proceeding because 
it was a previously filed application, bears an earlier num¬ 
ber. That consolidation was denied to us here. That appli¬ 
cation is not consolidated in Docket 5132. 

Examiner Bryan: That does not estop you from request¬ 
ing the Board to consolidate it. Let us make the issue very 
simple, and if you care to argue it further you can 

330 do it on brief. The issue is whether or not the Board 
should revoke the carrier’s letter of registration for 

knowing and willful violations of the Act, and the Board’s 
regulations. Those are the principal issues which you have 
to meet, so address yourself to those issues. 



Mr. Beitel: As I understand it, my evidence with respect 
to whether or not this service has been serving the public 
interest, convenience, and necessity will not be received in 
this proceeding? 

Examiner Bryan: That is correct. 

Mr. Beitel: And the reason for my other statement, Mr. 
Examiner, was to make clear on the record that I raise 
the point that apparently there is no proceeding in which 
it ever will be decided. 

Examiner Bryan: Your statement will be noted on the 
record. 

By Mr. Beitel: 

Q. Getting back to the history of this company, Mr. 
Patterson, when you inaugurated this service, air service, 
at less than rail coach fares, did the public accept your 
service? Did you carry any passengers? 

Mr. Park: That is reiteration— 

By Mr. Beitel: 

Q. Did the public accept your service, and did you 
331 carry any passengers ? 

Examiner Bryan: Very well. 

The Witness: Very much so. 

By Mr. Beitel: 

Q. What type of aircraft did you operate in this service ? 
A. DC-3’s and C-46’s. 

Q. The DC-3 airplane carries how many people? A. Up 
to 28. 

Q. And the C-46 airplane ? A. Ordinarily approximately 
50 passengers. 

Q. And since that time has American Air Transport con¬ 
tinued to provide air service at these low-cost fares? A. 
That is correct. 

Q. Has American Air Transport performed maintenance 
service on its airplanes ? A. Yes. 
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By that, do you mean do we have a maintenance depart¬ 
ment? 

Q. Do you maintain your airplanes in a good, safe condi¬ 
tion? A. Yes. 

Q. Do you have an air carrier operating certificate which 
is a safety certificate ? A. That is correct. 

Q. Who issued that? A. The Civil Aeronautics 

332 Administration. 

Q. Has that certificate always remained in force 
and effect? A. Always. 

Q. Do your pilots hold air line transport ratings ? A. They 
hold all the necessary qualifications that are required by the 
Civil Aeronautics Administration, and in some cases higher 
qualifications. 

Q. Are your airplanes maintained and flown in accord¬ 
ance with the requirements of the Civil Air Regulations and 
the Civil Aeronautics Administration? A. That is correct; 
they would have to be. 

Q. In the course of its almost six years of operation, has 
American Air Transport had any airplane accident which 
resulted in injury to a passenger or crew member? A. No, 
in our six years of operations we have not injured a single 
passenger. 

Q. Mr. Patterson, with respect to the safety operation of 
an airplane, will you tell us, please, whether it is safer to 
fly airplanes over established routes between certain air¬ 
ports, or whether it is safer to fly airplanes to a scattered 
number of places? 

Mr. Park: Mr. Examiner, I think we are getting far afield 
again. This is not a safety hearing in which Mr. Patterson 
is appearing as an expert. This proceeding involves 

333 the violation of the Boards regulation in violation of 
the Act on the part of the respondent. Although I 

think there should be some freedom in the type of testimony 
developed, I think it should stick fairly close to the issues 
involved here. I do not see where getting into an academic 
discussion about that is relevant to the issues here. 
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Mr. Beitel: I do not consider this as a hearing involving 
a violation of an Act. It is a violation of a regulation. Which 
regulation applies is certainly a matter that is not clear. In 
our opinion, Kegulation 400-1 applies. And at no time since 
December, 1938, has that regulation been properly amended. 

I want to bring out through this witness what type of oper- 
tions have been conducted, and why, certainly from the 
standpoint of safety as well as from the standpoint of eco¬ 
nomics, and I am asking him to give his opinion as to whether 
it is better to fly between airports where you fly there often, 
or safer to fly hither, thither, and yon, -with respect to the 
safety of passengers. 

Examiner Bryan: It is your position that violation of the 
law’ has not taken place here in this proceeding; that he is 
not charged with violation of the Civil Aeronautics Act? 
It is your position that that is not an issue you have to meet? 

Mr. Beitel: I have to meet it, yes, but I do not consider 
that that is the only issue in this case, and I do not 
334 consider that I have to meet that issue of violation of 
the Act as distinguished from a violation of a regu¬ 
lation or interpretation of a regulation. With evidence which 
is put in here, I can meet that on brief, I think. 

Mr. Park: This type of evidence is now going—it seems 
to be quite pointedly directed at a determination that per¬ 
haps the Board’s regulation is wrong, or that the Board’s 
regulation should be something different. That will be the 
issue in Docket 5132. The issue here is w’e have an existing 
regulation, we have a cease and desist order, and it is a 
question of applying the regulations against the actual oper¬ 
ations of this carrier, and, in addition, anything that the 
carrier can offer by way of explanation. But I think we are 
getting into the type of testimony which would be relevant 
in a proceeding to determine whether the Board’s regula¬ 
tions should be changed, and, if so, how they should be 
changed. I do not see where it bears on the question here 
which is an application of an existing regulation. 
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Mr. Beitel: Mr. Examiner, we are saying simply this, this 
is what we did, and this is why we did it. Now, if that does 
not come within the meaning of the issues as you set them 
forth in your notice I am unable to read your notice. 

Examiner Bryan: That is well taken and I hope you will 
bear that in mind in your questioning. I do want the story 
from this witness as to why he has operated the way he has, 
and his reasons, and so forth. I think that is important, 
and I think the Board will want to know. 

335 I will permit this line of questioning a little further. 

Mr. Beitel: I am trying to comply with your ruling 

that we not put in evidence with respect to public need, con¬ 
venience, and necessity. I am doing my best on that. 

Examiner Bryan: You may proceed. 

By Mr. Beitel: 

Q. Do you recall the question? A. No. 

Whether I consider it safer to operate over one particular 
route than over a diversified set of routes; is that it? 

Q. That is correct. A. I think the answer to that is very 
obvious. Even the Civil Air Regulations require that their 
pilots receive complete route checks before they are per¬ 
mitted to fly passengers over a route, and yet the Board has 
forced us, the irregular carriers, through their regulation 
on irregularity, in order to stay within it, to diversify their 
flying which creates a very unsafe situation both from the 
maintenance standpoint and from the pilots standpoint. 

Q. Why does that create a less safe operation? A. When 
a pilot is flying regularly over one run, week after week, 
month after month, he is very familiar, closely familiar, 
with all of the airport conditions existing along that route 
and their locations; so that in the event of an emer- 

336 gency he can without too much trouble, in the throes 
of the emergency, he can think as to what field he is 

going to head into. There is also a constant number of 
changes being made in the radio facilities along the route, 
the range stations, and unless a man is flying that route con- 
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tinuously he cannot keep up with the changes that are being 
made from time to time in the various frequencies along 
that route. He is also very familiar with the terrain—that 
is, the heights of the terrain; he is also very familiar with 
the movements of weather fronts over the route that he is 
flying continuously. By diversifying and flying one month 
maybe over one run, the second month over a second run, a 
third month over a third route, he is not—as the old say¬ 
ing goes—a jack of all trades and a master of none. That 
sums it up from the pattern standpoint. 

From the maintenance standpoint, if a carrier is able to 
concentrate over one run, or he route, we will say, he can 
then have his own maintenance at strategic points along 
that route. However, it would be a physical impossibility 
to spread out maintenance over a number of various routes. 
Without the ability to concentrate his maintenance on one 
particular route he is then forced to depend upon these so- 
called independent maintenance outfits at the various fields, 
and their maintenance in most cases is very poor. For that 
matter, there are numerous airports along any one specified 
route where that maintenance is not available. 

337 Q. Have the operations of American Air Trans¬ 
port since 1946 proved to be profitable operations? 
A. Yes, vre have shown a profit in every year of our opera¬ 
tions, again without a mail subsidy. 

Q. Have you paid income tax each year? A. We have 
paid a corporation income tax every year. 

Q. How many airplanes does American Air Transport 
now operate? A. It is now operating only one C-46 air¬ 
craft. 

Q. When this proceeding was instituted how many air¬ 
planes did American Air Transport operate? A. Three 
C-46 aircraft. 

Q. At the time the proceeding in this particular case was 
instituted, did you authorize the submission of a proposal 
to terminate the controversy and suggest to the Civil Aero¬ 
nautics Board in a letter a stipulation and order which you 


thought would eliminate the controversy? A. I certainly 
did. Prior to the submission of that offer I accompanied 
you, as my counsel, to the office of Mr. Oliver Carter, chief 
of the Office of Enforcement of the Board. 

Q. Was that in December, 1951? A. About then. That 
was approximately December 26, 1951. Is it possible for 
me to put into the record— 

Q. I will ask you. 

With respect to your conference with Mr. Carter 

338 on December 26— A. Mr. Carter’s conduct during 
this conference was entirely out of order, in my opin¬ 
ion; he ranted and raved and pounded the desk and prac¬ 
tically insulted the both of us. 

Examiner Bryan: Who was this ? 

The Witness: Oliver Carter, Chief of the Office of En¬ 
forcement of the Civil Aeronautics Board. 

Mr. Park: May I ask the relevancy of this? 

Mr. Beitel: Certainly. This goes to the proposal which 
the carrier has made for settlement from time to time in 
this case. 

Mr. Park: You are aware that the Board has acted on the 
proposal? 

Mr. Beitel: Of course I am. 

The Witness: I might add that Mr. Carter took full ad¬ 
vantage of his position and did not in any way attempt to 
be cooperative or, shall we say, even decent during our con¬ 
ference. He accused us of being flagrant violators and that 
he would not in any way approve or countenance an offer of 
compromise. 

By Mr. Beitel: 

Q. Was the conference with Mr. Carter held at the sug¬ 
gestion of the executive director of the Board? A. I believe 
it was. 

Q. Following that conference was a letter written to the 
Board dated December 28, 1951, making an offer to 

339 terminate this entire controversy? A. There was. I 
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believe it was submitted on December 28, 1951, where¬ 
in, as I understand it, we agreed to— 

Mr. Beitel: Would it be appropriate in order to get this 
letter into the record for the reporter to copy it. 

Examiner Bryan: I do not think it is necessary to copy 
it in. 

Do you desire to submit that as an exhibit? 

Mr. Beitel: Yes. 

Examiner Bryan: It will be marked for identification as 
Respondent’s Exhibit No. 1. 

(The document referred to was marked for identification 
as Respondent’s Exhibit 1.) 

By Mr. Beitel: 

Q. Showring you this letter dated December 28,1951, and 
signed by the attorneys for American Air Transport, which 
is marked for identification as Exhibit No. 1, Mr. Patter¬ 
son, is that the letter to wrhich you referred? A. That is the 
letter. 

Mr. Beitel: We offer this letter in evidence as Exhibit 
No. 1. 

Mr. Park: No objection. 

Examiner Brvan: It will be received in evidence. 

(The document heretofore marked Respondent’s Exhibit 
No. 1, was received in evidence.) 

340 By Mr. Beitel: 

Q. Did you receive any reply to that letter? A. I 
received no reply. 

Could I state what I did as a follow-up to that letter? 

Q. Wait just a minute. I will bring this out in proper 
sequence. 

After that letter was written, did the Board hear oral 
argument by your attorneys? A. Yes, on January 8, I be¬ 
lieve, 1952. 

Q. And following the oral argument did you send any 
communications to the Civil Aeronautics Board with respect 
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to this proceeding? A. Yes, some time later I advised the 
Board, each member of the Board, including Mr. Carter, 
that since the submission of our compromise on December 
28, 1951, American Air Transport had disposed of two of 
the three aircraft it had been operating prior to that date, 
and that the one remaining aircraft was being placed in 
military operation; I appealed to the Board that in view of 
such drastic action on our part in cutting down our opera¬ 
tions to the bone in order to prove to them that we would 
not in any way violate irregularity regulations in the future, 
I felt that they should give such action on our part—that 
they should take into consideration such drastic action on 
our part and hold in abeyance the suspension and revoca¬ 
tion proceedings with regard to our letter of registra¬ 
tion. 

341 I also in that telegram said that I would, if they 
would do so, I would agree to a restriction to entirely 
military operation by American Air Transport 

Q. You received a reply to that telegram in the form of 
an order and opinion of the Board on March 5, 1952? A. I 
certainly did. That was a very considerate answer wherein 
we were suspended—my company was suspended, the revo¬ 
cation proceedings were to be expedited, and we were per¬ 
mitted military contract operations only until such time as 
the revocation proceedings were completed. In other words, 
both appeals to the Board were ignored. 

Q. So at the present time you are operating one C-46 
airplane. Is that airplane owned by American Air Trans¬ 
port? A. It is under lease from the Army Air Force. 

Q. Does that lease contain any provision that you must 
hold some type of operating authority in order to keep that 
airplane? A. Yes. I will take that back. The policy of the 
Army Air Force is to only allow carriers to hold leases of 
an aircraft who hold operating authority from the Board. 
I presume that that would be—upon the loss of operating 
authority from the Board that the lease of our aircraft 
would be canceled by the Army Air Force. 
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Q. That is your understanding of what would happen? 
A. That is correct. 

342 Q. When you leased that C-46 from the Air Force 
was it in condition to fly passengers? A. No, no, it 

was just an Army transport. 

Q. Did your company— A. It was in very poor condition 
because it had been setting idle for about three years prior 
to the time we acquired it. 

Q. Did your company spend any time or money in modify¬ 
ing the airplane? A. Yes, we had to spend approximately 
$20,000 to get it licensed under Civil Aeronautics Adminis¬ 
tration standards, and, of course, the installation of inte¬ 
rior seats, and so forth. 

Q. Do you charge off a proportion of that $20,000 as a 
depreciation expense? A. Yes, we charge off approximately 
—I think it is depreciated over a four-year period. 

Q. How much of that modification expense has not yet 
been depreciated? A. I would say approximately $10,000. 

Q. How many employees does American Air Transport 
have today? A. At the present time we have 15; however, 
in December we had approximately 50. 

Q. Has American Air Transport trained these employees 
for the jobs which they are currently performing? A. Very 
definitely. 

343 Q. You are familiar with the employment of per¬ 
sonnel in the aviation field in Miami? A. Yes. 

Q. And are employees trained like your employees 
readily available? A. There are mechanics and pilots avail¬ 
able in Miami; however, there are many of those mechanics 
and pilots whom we would not employ; it takes a while 
after the employment of a mechanic or pilot to learn your 
operation. 

Q. If you were forced to discharge all of your employees 
and discontinue all of your flight activities, would it be 
difficult, or would it be an easy matter to resume your 
flight operations at a later date? A. It would be very diffi¬ 
cult because the employees that we have now retained are the 
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ones who have been with ns for a period of three or four 
years, and they have been trained, and we conld not very 
well release them and hope to get them back again at a 
later date; they would seek other employment. 

Q. Mr. Patterson, do yon recall that in February or 
March of 1950 a cease and desist order was issued? A. Yes. 

Q. Did you testify at the hearing in the proceeding from 
which that cease and resist order was the result? A. I did. 
Q. Following the issuance of that order did you 

344 continue to report to the Civil Aeronautics Board 
every flight which you made in accordance with the 

regulations of the Board? A. Yes, we have always sub¬ 
mitted our quarterly flight reports on time and complete. 

Q. On occasion did you add a notation to those flight 
reports? A. Yes, I believe I did. 

Q. And those are the notations which appear on the 
various pages? A. With respect to the flights meeting a 
public demand? 

Q. Yes. A. Yes. 

Q. Those are the notations which now appear on the re¬ 
ports which have been identified as Exhibit A? A. Yes. 

Q. Following the issuance of the cease and desist order, 
and the filing of your reports, did you have any corres¬ 
pondence from the Civil Aeronautics Board, or any officer 
of the Board? A. No; we never received any letter telling 
us that we were in violation of flying too regularly, nor 
have I ever received a verbal complaint from any member 
of the Board that we were flying too regularly. 

Q. There was, however, some correspondence with per¬ 
sons other than the Board with respect to other matters, 
was there not, during this period? A. Yes. 

345 Q. Did the chief of the operations division on 
March 9, 1950, write to you with respect to the filin g 

of agency agreements? A. Yes, he did. 

Q. Did you reply to his letter? A. I replied on March 16. 
Q. Did Mr. Oliver Carter, chief of the Enforcement— 
Examiner Bryan: Is it your intention to introduce those 
letters in evidence? 

Mr. Beitel: No. 



234 


By Mr. Beitel: 

Q. Did Mr. Oliver Carter, on March 6,1951, write to you 
a letter with respect to changes which had taken place in 
Part 242 and 291 of the Economic Regulations ? A. He did. 

Q. Was that with respect to ticket agencies? A. Yes, 
relationships between large irregular air carriers and their 
traffic agents. 

Q. Did you reply to that letter? A. Yes, I replied to his 
letter of March 6, 1951, on March 12, 1951. 

Q. On March 22,1951, did Mr. Oliver Carter write to you 
again with respect to the regulations governing the rela¬ 
tionship between irregular air carriers and ticket 
346 agents ? A. Yes, he did call my attention to the typo¬ 

graphical error appearing in the last paragraph of 
the letter of March 6. 

Q. Is that resume the extent of the correspondence with 
persons other than the C.A.B., and with the Civil Aeronau¬ 
tics Board— A. I believe one other letter. 

Q. From February 15,1950, until December 26,1951, that 
is? A. I would have to check. There was another letter 
with reference to so-called advertising in Havana that Mr. 
Carter wrote me about. 

Examiner Bryan: Off the record. 

(Discussion off the record.) 

Examiner Bryan: We will recess now until 1:30 p. m. 

(Whereupon, at 11:45 a. m., a recess was taken until 
1:30 p. m. of the same day.) 


235 


347 AFTERNOON SESSION 

1:30 P.M. 

Examiner Bryan: Yon may proceed. 

JOHN H. PATTERSON resnmed the witness stand, and 
was examined and testified as follows: 

Direct Examination (resnmed) 

By Mr. Beitel: 

Q. Mr. Patterson, prior to the noon recess yon had given 
ns the dates of certain correspondence which yon had had 
with the Civil Aeronautics Board, or persons on the staff 
of the Civil Aeronautics Board. From the period of 
February, 1950, up to December 22, 1951, did any of those 
communications deal with the number of flights operated 
or the frequency or irregularity of the flights operated by 
American Air Transport. A. Not a single one that I have 
knowledge of. 

Q. You did make a search of your files? A. That is 
correct. 

Q. And the letters which you have referred to are all of 
those which you discovered in your files? A. That is correct. 

Q. You have no independent recollection of any others 
that you received? A. No, nor any verbal conversation with 
the Board or its members. 

Q. Do you recall having a meeting with Mr. Oliver 

348 Carter in May 5,1950, in Mr. Carter’s office? A. I do. 

Q. Did you at that time ask whether or not Ameri¬ 
can Air Transport should cease all of its operations? A. 
I believe something like that was brought up as a result of 
the cease and desist order. 

Q. Were you told that it was necessary or that it was not 
necessary to stop all operations? A. I was told I believe 
at that time by Mr. Carter that it did not concern him one 
way or the other whether or not we ceased operation, but 
that he was only concerned with the enforcement of the 
Board’s regulations and not with any carrier’s problems; 
that he was sick and tired of carriers walking into his office 
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and trying to effect settlements or agreements or get a 
definite plan of what that carrier could do; that it was not 
his job to interpret the Board’s regulations, it was his job 
to enforce them, and that is all he was concerned with. 

Q. Did you ask for a more explicit interpretation of the 
Board’s regulations and orders? A. I believe I did at the 
time, as to how we could operate and still stay within regu¬ 
lations, but I received no assistance whatsoever. 

Q. Did you at that time state that American Air Trans¬ 
port would continue to file its flight reports? A. I did. 
349 Q. Did you receive assurance—any assurance that 
the reports would or would not be looked at? A. I 
do not recollect whether there was any assurance to that 
effect except from my general knowledge of the Board I 
am sure that all quarterly reports are scrutinized by the 
Enforcement Section. 

Mr. Park: Is that your opinion? 

The Witness: That is my opinion from my knowledge of 
the Board’s activities. 

By Mr. Beitel: 

Q. The correspondence which you have referred to, and 
this meeting which you have referred to, do they constitute 
all of the communications, oral or written, that you have 
had with the Civil Aeronautics Board or its staff members 
during the period I have referred to? A. That is correct, 
except for possibly, we will say, off-the-record personal 
conversations with respect to other matters that I might 
have had with a Mr. Stout of the Board’s investigation 

staff, and Mr.-I cannot think of the name of the other 

gentleman who is an investigator for the Enforcement 
Section. 

Q. Where did you have any occasion to meet with them ? 
A. On occasion they would be at Miami on other matters, 
and I might run into them in the terminal, but at no time 
did either Mr. Stout or this other investigator from the 
Board in any way offer any criticism or complaint of my 
company’s operations. 



237 


350 Q. Was that other investigator’s name Oelsch- 
lager? A. That is right—I will take that back; there 

was another occasion when Mr. Stout came into our office 
with two complaints against us with respect to tariff viola¬ 
tions, alleged tariff violations, and wished to see our records 
of the flights where those two alleged violations occurred, 
and both of them were misunderstandings on the part of 
the Board or Enforcement Section when reading our 
quarterly reports. We showed the necessary manifests to 
Mr. Stout and he was completely satisfied with the explana¬ 
tions, and we never heard anything further from him on 
the matter. 

Mr. Park: Mr. Examiner, again I want to say I hope 
this won’t get too far afield. We are not concerned here 
with tariff violations, or any other type of violation, other 
than that which is charged. I just do not want to have the 
record burdened with a lot of irrevelant material. 

Mr. Beitel: I do not think it is irrelevant to show what 
contacts have been made here. 

Examiner Bryan: Very well, you may proceed. 

Mr. Beitel: Also what statements were made in connec¬ 
tion therewith. 

By Mr. Beitel: 

Q. Prior to the time the petition of the Enforcement 
Attorney to institute this proceeding was filed were you 
asked to supply a special flight report? A. Yes, a 

351 member of the Board visited our office and requested 
a special report, I believe it covered the period from 

October 1, 1951, to November 14, 1951. 

Q. That was a shorter period than the regulations re¬ 
quired for the filing of the quarterly reports? A. Yes, that 
October 1 to December 31 flight report was not due until 
January. 

Q. Did you furnish that report? A. Yes, we did. 

Q. Was that report prepared in the same fashion as your 
quarterly report? A. It was; our girl dropped all business 





to make up that special report for this gentleman because 
he wanted to get back to Washington. 

Q. This morning you were discussing comparative safety 
of various types of operations, and you referred to flying 
regularly between the same airports. How did you use the 
term “ regularly ?” A. I meant rather than the Board forc¬ 
ing the irregular carriers to diversify, we will say, six or 
eight flights between a number of different points, it would 
be far better for them to allow a certain amount of flights 
only between two points in order to increase safety. 

Q. What were the total number of passengers 
352 carried by American Air Transport in 1951? A. Over 
32,000. 

Q. How much money and property has been invested in 
American Air Transport by the company and its stock¬ 
holders? A. According to the last financial statement, I 
believe it is approximately $120,000. 

Q. Mr. Patterson, did you or did American Air Trans¬ 
port at any time operate flights which it considered to be in 
willful violation of the regulations of the Civil Aeronautics 
Board? A. No. 

Q. Did you at any time intend to violate the regulations 
of the Civil Aeronautics Board? A. No; intentionally,*%o. 

Q. You sent a telegram to the members of the Civil Aero¬ 
nautics Board which you described earlier this morning. 
That telegram constituted an offer of compromise and 
settlement of this proceeding. Are you still willing to make 
that offer? A. Yes. 

Q. You are still willing to settle this proceeding upon 
that basis? A. That is correct, upon the restriction to 
military operation provided the revocation can be held in 
abeyance ? 

Q. Yes. A. Yes; in fact, I think we have tried practically 
everything short of going out of business to appease the 
Board and the Enforcement Section. 

Mr. Beitel: That is all I have. 

Examiner Bryan: You may cross-examine. 
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Cross-Examination 
By Mr. Park: 

Q. I believe yon stated yon are president and operations 
manager of American Air Transport; is that correct? A. 
That is correct. 

Q. How long have yon held those positions? A. Ever 
since the inception of American Air Transport, Inc.; May, 
I believe, of 1946. 

Q. Who are the other officers of the company? A. At the 
present time? 

Q. Yes. A. Mr. Mann is secretary-treasury. 

Q. Is that Mr. Phillip Mann? A. That is right. And Mr. 
Mensing is the vice-president. 

Q. How long has Mr. Mann held that position with yonr 
company? A. Secretary-treasurer? 

Q. Yes. A. Ever since the inception of the company. 

Q. Could yon tell ns just briefly what yonr duties are as 
operations manager of the company? A. In general, com¬ 
plete charge of the company and all its policies, 
354 operations, control over maintenance, and to a lim¬ 
ited extent traffic. 

Q. In that capacity do yon determine the actual flight 
schedule of the company? A. In coordination with the traffic 
department, Mr. Mann. 

Q. Can yon tell ns, as operations manager, how yon deter¬ 
mine when flights will be operated? A. They are determined 
more or less on the demand upon the part of the public. 

Q. So that flights will depart, of American Air Transport, 
during this period involved, in accordance with what yon 
visualize as the demand for yonr service? A. That is cor¬ 
rect, to a certain extent. We try to attempt to set up. a pre¬ 
determined plan of operation. 

Q. And what is that predetermined plan based on? A. 
It is based upon financial factors, considerations as to the 
number of flights we need to operate to stay financially 
solvent, it is determined upon past experience as to the 
traffic demands and needs. In many cases that flight plan 




will not be carried out or cannot be carried out possibly due 
to maintenance trouble, possibly due to weather trouble, 
possibly due to lack of traffic demand on a particular flight. 

Q. To the extent that you may have determined that 
there will be an increased demand for your operations, then 
you would increase that schedule within the limitations of 
your equipment? A. That is correct. If we had one 

355 trip scheduled for a certain day, and the demand be¬ 
came greater, two trips a day, wre might, the day 

before, put on an extra flight for that particular day and 
run two flights rather than one. 

Q. You have testified to the fact that you were present 
and offered testimony in the last enforcement proceeding 
involving this company which terminated in the cease and 
desist order of February 15, 1950? A. That is correct. 

Q. I assume you have read that order? A. I did, yes. 

Q. You did read it? A. Yes. 

Q. I show you, Mr. Patterson, a calendar analysis of 
your company’s operations which was attached to the mo¬ 
tion for institution of enforcement proceedings, and for 
immediate suspension included in this docket. I call your 
attention particularly for an example to the flights for 
1951 between Miami and Newark in each direction as shown 
by the second page of Exhibit C. And I have here the order 
of February 15, 1950, which is Order No. E-3906, dated 
February 15, 1950. I call your attention to paragraph 2, 
subparagraph (a). This paragraph says in effect that your 
company shall cease and desist from operating flights, first 
—and I am quoting—from subparagraph (a)—“In such 
manner that any given or uniform number of flights 

356 are operated between the same two points per week 
or recurrently in successive weeks.” 

I refer your attention to the calendar analysis and ask 
you whether or not in your opinion the operations that you 
have conducted comply with that requirement of this order? 

Mr. Beitel: Mr. Examiner, I would like to point out first 
that there has been no admission that the calendar analysis 
is the correct analysis. 
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Mr. Park: Let us assume that for the purpose of this 
question. 

Mr. Beitel: The flight reports are there. If you want to 
assume certain flights on a hypothetical basis, that is a 
different matter. 

Secondly, I do object to any questioning with respect to 
the meaning of the cease and desist order because this is 
not a proceeding to enforce a cease and desist order. Any 
such enforcement will have to come through the courts of 
the United States under the terms of the Civil Aeronautics 
Act, and would not be enforceable in this fashion in a pro¬ 
ceeding before the Board. 

Mr. Park: Mr. Examiner, this witness has offered his 
opinion on various aspects of compliance with the Board’s 
regulations, not to mention various other aspects of his 
operations, and his idea of the background for this proceed¬ 
ing. He has testified—he has said that in his opinion his 
company has not violated the regulations. My pur- 
357 pose is to explore that statement of opinion on his 
part. As the president and operations manager of 
this company, and the man responsible for making and main¬ 
taining the operating schedule, I think that is a very perti¬ 
nent question in this proceeding. 

Mr. Beitel: Mr. Examiner, I do not at all deny the right 
to explore with reference to certain regulations, but I do 
insist that the reference be confined to the regulations 
applicable to this carrier. That is the basis of my objection. 

Examiner Bryan: I imagine what you had in mind was 
reference to the regulations pertaining to irregularity of 
operation? 

Mr. Park: That is right. 

Mr. Beitel: That order, as we see it, is not in this pro¬ 
ceeding because you cannot enforce a cease and desist order 
in this manner, and item 2, the witness has testified to the 
regulations which are applicable to him. I have them if 
Mr. Park would like to use them for the purpose of his 
examination. 
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Mr. Park: This argument has been reiterated on at least 
three occasions. He is mistaken as to the remedies which 
are available to the Board in the process of enforcing its 
own orders. Under the Civil Aeronautics Act, Mr. Beitel, 
section 1005(e), there is a duty of compliance placed upon 
every person to comply with the Board’s orders, regula¬ 
tions, and so forth. Now, the orders are self-executing in 
that sense. As far as enforcement of a violation is con¬ 
cerned, the Board has a choice of remedies. The 

358 Board may proceed as it has in this case through 
its own administrative process specified by regula¬ 
tion, or it may in appropriate cases take injunctive action, 
or in some cases recommend criminal action. That I think 
is on its face no argument that bears on this situation at all. 

Examiner Bryan: I think your positions have been clearly 
stated on the record, and any further argument you can 
reserve for brief. I will overrule your objection. 

You may continue with your questioning? 

Mr. Park: May I have the question read back? 

(The question was read.) 

The Witness: I do not think that I can give an opinion 
on it due to the fact that even the cease and desist order, 
along with the Board’s regulations on irregularity, are 
easily subject to misinterpretation. 

By Mr. Park: 

Q. I am asking you a specific question— A. You are ask¬ 
ing me if in my opinion I was in violation of the cease and 
desist order, and I say I cannot give you an opinion of that 
because of the interpretations of that cease and desist order, 
along with the Board’s regulations on irregularity, subject 
to many different interpretations. 

Q. Beading that language on its face, do you think that 
represents compliance with that requirement? A. 

359 I again say depending upon the interpretation. 

Q. You won’t answer that question? A. That is 
correct, I cannot give you an answer to it. 



243 


Q. I refer you to subparagraph (b) of paragraph 2 of 
the same order. In fact it says that your company will 
cease and desist from operating “regularly or with a 
reasonable degree of regularity, which regularity is re¬ 
flected by the operation of a single flight per week on the 
same day of each week between the same two points.” 

I call your attention to this calendar analysis showing 
that on approximately six days a week during this entire 
period from February, 1951, to November 14, 1951, there 
are operations on the same day in consecutive weeks. Now, 
I ask you whether in your opinion, by so operating, your 
company was complying with the regulations? 

Mr. Beitel: Same objection. 

Examiner Bryan: Overruled. 

The Witness: In the strict compliance, possibly not. 

By Mr. Park: 

Q. Possibly not? A. That is right. 

Q. You have a question about that? A. Well, I do, yes. 
Of course if you are going to stick entirely to the letter of 
the cease and desist order, it is true that these flights will 
show a repetition on the same day. 

360 Q. Approximately six days a week? A. Of two 
succeeding weeks. I have not studied it that closely. 

Q. Take a look at it. I want to make sure that you see it. 
A. However, I will in no way given an opinion that there 
was any willful violation involved because I can go back to 
Board statement that were supposed to have the same value 
as that particular cease and desist order wherein we were 
in the role of a non-scheduled air carrier— 

Q. I am restricting my question to— 

Mr. Beitel: Let the witness finish his answer. 

Examiner Bryan: Just a minute, gentlemen. One at a 
time, please. 

Mr. Beitel: May the witness be allowed to finish his 
answer? 

The Witness: I have. 

You asked if I had any question or doubt? 
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By Mr. Park: 

Q. You think that possibly that might not be in compli¬ 
ance ; is that correct ? A. I am saying that in my opinion, it 
was not a willful violation. 

Q. Was it a violation, in your opinion? A. That I am not 
in a position to state. 

361 Q. You will not answer that question? A. I said 
I am not in a position to state that. 

May I put another statement onto the end of that ques¬ 
tion? 

Q. Yes. A. The reason I am not in a position to state 
now as to whether I consider that a violation is probably 
due to the fact that submission of reports like that over a 
two-year period have never been called to my attention as 
a violation. 

Q. That is not what I asked you. A. Those are reports 
after the cease and desist order, are they not? 

Q. I asked you if in that particular language of that 
regulation, that order which I read to you, whether in your 
opinion your operations either complied or did not comply? 
A. I gave you my answer. 

Q. That possibly they did not? A. I told you that I was 
not convinced that they were in violation in view of the 
non-attention give to us, we will say, by the Enforcement 
Section of submitting reports like that over a period of 
two years, and if it was a violation I am sure that I would 
have been told of it some time during that period of time 
after the issuance of the cease and desist order. 

Q. You are getting away from the question I asked you. 
I asked you whether based on that specific language whether 
or not you considered that your operations complied or did 
not comply? A. I gave you that answer some time 

362 ago, Mr. Park, where I said that I was not able to 
answer that statement. 

Q. But you did read the order? A. Yes. 

Examiner Bryan: I would like to ask you a question on 
that line. 


Yon have read the regulations of the Board, have you not, 
regarding irregular carriers ? 

The Witness: I have read them. 

Examiner Bryan: And various decisions of the Board? 
What is your opinion of the regulations? That is, as to 
irregularity, number of flights that a carrier can make? 

The Witness: My opinion is the same as what two en¬ 
forcement attorneys told me some back during the cease 
and desist proceedings, the enforcement proceedings. I 
asked two separate attorneys, took them aside, I said “Will 
you lay out a schedule for me that I can follow that will be 
truly irregular and I can keep out of trouble?” Those men 
are supposed to know, if anybody should know, what would 
constitute an irregular flight plan or schedule and what 
would not. The answer that I got from those enforcement 
attorneys was “You are not going to put me on the spot 
or behind the eight ball by making out a schedule for you.” 
In other words, they were not sure themselves—if they did 
submit such a flight plan to me they were not sure that that 
flight plan would stand up and not be considered 
363 regular. That is what I assume from that answer. 

Mr. Park: In connection with that I do not object 
to his making a statement, but I do not think that char¬ 
acterization or his conclusion from any such statement is 
relevant at all. If he wants to state it as a fact that he 
talked to someone, why, that is all right. 

Examiner Bryan: Do you think that your operations, 
noticing the calendar analysis that was shown to you, as to 
the every day for six days, would exceed those prescribed 
by the Board in its regulations for irregular carriers? 

The Witness: Possibly they would. 

Examiner Bryan: That is between any two points? 

The Witness: Possibly so. I noted on our flight reports 
that we did run excessive flights, I took recognition of the 
fact that we had run flights that, as Mr. Park tried to bring 
out, were not possibly in conformity with the cease and 
desist order. But then again we go back to what is the role 
of an irregular carrier. The Board has made the public 



statement that we were to supplement the services of 
scheduled air lines in operating what were called those 
excessive flights, we were supplementing the scheduled air 
lines. 

Examiner Bryan: Even though it called for a daily 
flight— 

The Witness: That is right, but it was not planned neces¬ 
sarily, nor intentional, nor willful. 

By Mr. Park: 

364 Q. You were president of this company at the time 
that the cease and desist order was issued, were you 

not? A. That is correct. 

Q. And the operations involved in that proceeding were 
the New York-San Juan operation? A. That is right, that 
covered the cease and desist order, and actually for some 
time—I told you for a little while ago—had read the cease 
and desist order, and for some time I was under the 
erroneous impression that the cease and desist order ap¬ 
plied to Puerto Rican operations which we had discontinued 
prior to the issuance of the cease and desist order. 

Q. You say you did read the order, then? A. Yes, I did 
not study it, though. 

Q. I see. 

Paragraph 2 of the order said that you will cease and 
desist from these operations between New York and San 
Juan, or between any two points— A. I have read it since, 
and I have seen the “and other points’ * in there. 

Q. Let us go back, now, to this prior question: What 
were, if you know, the average frequency and regularity 
of your company’s operations between New York and San 
Juan during the period covered by the prior proceeding? 
A. I would have to go back into the records to find 

365 that out. 

Q. Is it not a fact, Mr. Patterson, that you aver¬ 
aged two or three flights per week between New York and 
San Juan, operated on the same day in successive weeks? 
A. It could have possibly happened, yes. 
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Q. Don’t yon know? A. Not nnless I went back to the 
records. I believe the Board accused ns of that when the 
cease and desist order came ont. So why bring it up? We 
are guilty. 

Q. I am asking you to give your reaction. A. I believe 
that was brought out in the cease and desist proceedings 
that we did operate on certain days in both directions, on 
the same day of successive weeks. 

Q. Is it not a fact, Mr. Patterson, that since the entry 
of that order the operations of your company between New 
York and Miami more than doubled in frequency and regu¬ 
larity? A. I would not know that it more than doubled; I 
know that we may have operated more flights, yes, than we 
did in the Puerto Rican. We were expanding. 

Q. You may have. Do you know? A. Yes, I could not 
say exactly double, I know that our operations were greater, 
if that is the way you want the answer. 

Q. Yes. They did increase? A. Yes, our operations were 
greater. However, don’t forget that the distance between 
San Juan and New York via Miami is twice the 
366 distance between Miami and New York. 

Q. Just trying to get these facts, Mr. Patterson— 
A. The point I am trying to bring out is this, that one flight 
between Miami and New York is the equivalent of two 
between New York and San Juan. 

Q. See if I can correctly characterize what you have said: 
That is, that the frequency and regularity of American Air 
Transport’s operations increased after the issuance of 
that— A. I would not say the frequency and regularity, I 
say that our operations increased over what they had been 
in the San Juan business. 

Q. What do you mean by your operations? 

Examiner Bryan: Let us not beat around the bush. Did 
the number of flights increase. 

The Witness: Yes, I admitted that a little while ago, yes. 
Mr. Park is trying to get me to admit that the frequency and 
regularity of them increased. 
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By Mr. Park: 

Q. You stated, Mr. Patterson, that you were renewing 
the offer that you had made previously. A. I did not state 
that I was renewing it, I said that I would be glad to renew 
it if there was any hope that we could end this revocation 
proceeding and hold our letter of registration to see what 
the outcome is—and the only reason particularly 

367 that I am interested in holding it, because I am sick 
and tired of all this wrangling with the Board in 

enforcement proceedings; the only reason I am willing to 
again submit an offer to restrict us to nothing but military 
work is to keep our letter of registration from being re¬ 
voked in the event that possibly something good might come 
out of this investigation, which I question because nothing 
good has ever come out for the non-skeds from the Board 
ever since I have been in this business. 

Q. Don’t misunderstand me. All I want to do is to get 
at what that offer consists of. A. You understand I made 
the offer, Mr. Park, before the suspension came out stating 
that in the event the Board—in view of the drastic action 
we had done, cutting our operations down to practically 
nothing—that we would be willing to forego common car¬ 
riage and be restricted to nothing but military if the Board 
would stop these proceedings and hold them in abeyance 
and restrict us to nothing but military work. I am willing 
to do that. This stuff is all expensive. 

Q. I have only one point and that is that you state that 
you would desire to do military air lift business— A. I 
won’t say that I desire to do it, Mr. Park— 

Examiner Bryan: Let him finish his question. 

By Mr. Park: 

Q. All I want to ask is what is encompassed within that 
term “military air lift”! What do you contemplate 

368 under that? A. Carrying troops. 

Q. Is that under contract? A. From point to point 
under contract. I would prefer, and I had asked—so far as 


I know, Mr. Park, and you probably, too, the military opera¬ 
tion is divided into, we will say, two categories: One is con¬ 
tract plane loads where the Government contracts for the 
armed services, for the whole airplane with a stipulated 
number of troops, and you get paid—they are called cams, 
the common word for them is cams. Then there is unofficial 
furlough travel by those who are going from point A to point 
B. That is also called military traffic. Now, I had asked that 
we be permitted military operation in my telegram to the 
Board, and I had hoped we would be allowed unofficial 
military traffic from this standpoint: In lots of cases the 
Government will contract you from point A to point B. 
You are at point C. You have to get to point A. In many 
cases you can pick up an unofficial military furloughed 
personnel load to take you to point A from point C to 
originate your military contract. Otherwise, if you do not 
have that right you are going to have to fly empty from 
point C to point A, which, as you know, is a very uneco¬ 
nomical thing to do. There was no intention on my part, 
by being allowed to carry unofficial furloughed military 
men, of being permitted civilian common carriage. I will 
gladly sign anything that can hold our letter of registration 
from being revoked even though that will prohibit us 
369 from carrying civilian common carriage. 

Q. If I can summarize this correctly, when you say 
“military business,” you would want to be able to take 
the so-called cam movement and military furlough traffic 
that moves on its own expense; is that correct! A. Yes, 
except that I will settle, if I cannot get the unofficial, I 
would be glad to settle for just the cam alone, just keep us 
in business, if nothing else. 

Q. My purpose is to get that clear on the record. A. We 
would be glad to agree to both or just cams alone. 

Examiner Bryan: Is there a requirement that the carrier 
must hold authority from the Board to conduct military 
operations! 

The Witness: That is correct. The Army will not award 
contracts or these cam loads to a carrier unless he is a bona 
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fide member of an association that is recognized and ap¬ 
proved by the Board, and without a letter of registration 
you cannot be a member of an association approved by the 
Board. You can be a member but not a member that the 
military would deal with. 

Mr. Park: I have no further questions. 

Redirect Examination 

By Mr. Beitel: 

Q. In connection with flights from New York to Puerto 
Rico, when you operated that there were only two 

370 cities involved, were there not, New York and Puerto 
Rico? A. That is correct. 

Q. When you started this low cost— A. No, I am sorry, 
Ponce was occasionally involved. 

Q. As a terminal point— A. In Puerto Rico. 

Q. When you started this low cost service out of Miami, 
you flew to what cities? A. Washington, Philadelphia, and 
New York mainly. 

Q. If you had a full load of passengers for New York, 
did you fly it direct to New York? A. Yes. 

Q. If you had a full load of passengers to Philadelphia, 
did you fly direct to Philadelphia? A. Yes. 

Q. If you had half a load of passengers for New York 
and half a load of passengers for Philadelphia, how did 
you handle that flight? A. Go to Philadelphia, drop off the 
half load, and then go to New York and drop the other half 
off. 

Q. All of those people were carried in one airplane, some 
getting off in Philadelphia and some getting off in New 
York? A. That is right. 

Q. When reference was made to the calendar analysis, 
does that calendar analysis, insofar as Philadelphia 

371 is concerned, include as a flight to Philadelphia a 
trip which was made with more New York passengers 

than Philadelphia passengers? A. I do not quite understand 
you there. 


Mr. Park: Mr. Beitel, his attention was drawn only to 
Exhibit C, which is a calendar analysis of Miami-Newark 
operations. 

The Witness: I believe a lot of those flights stopped in at 
Philadelphia. 

Mr. Park: That is a separate analysis; there is a separate 
analysis for them. 

By Mr. Beitel: 

Q. I am asking yon is not the single flight counted as 
two flights, one being a flight to Philadelphia and one being 
a flight to New York, although there was actually only one 
flight involved? A. I did not make up this calendar analysis. 

Examiner Bryan: That is very true, the witness did not 
make it up. 

The Witness: I presume—I know, after looking at it, that 
a good percentage of these flights continued on to New York. 

Examiner Bryan: They are indicated on the calendar 
analysis— 

The Witness: Actually, if you have made up a Miami to 
Nei<^i calendar, and a Miami to Philadelphia cal- 
372 endar, I think you will find they are one and the same 
flights in most cases. 

By Mr. Beitel: 

Q. Actually that flight analysis includes as a New York 
flight flights on which there were more Philadelphia pas¬ 
sengers but the plane went on for the fewer New York 
passengers? A. It would have been in some cases and in 
other cases, no. 

Q. And the same would be true in the case of Washing¬ 
ton? A. Yes. 

Q. So the calendar analysis, then, shows many more 
flights than were actually operated because an intermediate 
point is counted as a flight; is that right? A. If you add up 
the total of the calendar analysis, that could be true. In 
other words, if you added up the total Miami—that is in 
the calendar analysis, the total Washington-Miami, Miami- 




Philadelphia, Miami-New York flights, the sum total of 
those three would not mean that we operated that many 
flights because one flight, for calendar and analysis pur¬ 
poses, that goes from Washington to Miami to Philadelphia 
to New York and can be considered three flights on the 
calendar analysis. 

Mr. Park: With three different destinations. 

The Witness: That is correct. 

By Mr. Beitel: 

Q. It would be counted as a Miami-Washington and 
Miami-Philadelphia and Miami-New York flight, al- 

373 though it would actually be only one flight? A. That 
is right. 

Q. When you were flying from New York to Puerto Rico 
did you have that situation existing where you made inter¬ 
mediate stops like that? A. No. 

Q. On the flights shown on that calendar analysis to 
which your attention was directed, were some of the flights 
that are shown as the destination to Newark actually flights 
where there were more people on board for Philadelphia 
than there were for Newark? A. That could be on some 
flights. 

Q. Do other large irregular air carriers operate out of 
Miami Airport? A. Yes. 

Q. Do they operate to New York from Miami? A. Yes. 

Q. Have you had occasion to observe the operation of any 
of those carriers? A. Yes. 

Q. Do you know whether or not any large irregular air 
carrier at the Miami Airport is operating as often as one 
flight a day between Miami and New York? 

Mr. Park: Objection. 

Examiner Bryan: Objection sustained. 

374 Mr. Beitel: Mr. Examiner, I would like to intro¬ 
duce evidence with respect to the practices of the 

large irregular carriers other than American Air Transport 
in their operations from Miami. We have a witness who is 
qualified to speak on that subject, and I think it is relevant 
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and material to show what the living practices of this in¬ 
dustry are. It certainly shows an interpretation of regula¬ 
tions by the trade. 

Examiner Bryan: I am not interest in interpretations by 
the trade. I am only interested in the violations of this 
carrier which this carrier is alleged to have committed. 

Mr. Beitel: As I understand it— 

Examiner Bryan: This carrier will have the opportunity 
in another proceeding perhaps to bring those questions out 
which you relate to. 

Mr. Beitel: As I understand it, Mr. Examiner, I would 
like to make it clear on the record, I propose to submit 
evidence here with respect to the operations of other car¬ 
riers who operate under similar regulations and rules, if 
not identical rules and regulations, to show the extent to 
which those carriers have been operating as an indication 
of what a practice is under a certain administrative ruling. 

Do I understand— 

Examiner Bryan: When you introduce such evidence I 
will rule on it. 

Mr. Beitel: That is what I am trying to do. 

375 Examiner Bryan: I sustained the objection on that 
one. 

Mr. Beitel: The objection goes to the type of evidence of¬ 
fered? 

Examiner Bryan: To that type of evidence, yes. 

By Mr. Beitel: 

Q. The Examiner asked if you had read the regulations 
and decisions of the Civil Aeronautics Board. Do you read 
the decisions of the Civil Aeronautics Board when they 
are issued? A. Decisions on what? All cases? 

Q. Yes. A. No, I do not get them. I thought he meant— 

Examiner Bryan: Involving irregular air carriers. 

By Mr. Beitel: 

Q. Do you read all those involving irregular air carriers? 
A. I read a good many of them, yes. 
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Mr. Beitel: That is all I have. 

Examiner Bryan: Any further questions ? 

Mr. Park: Yes, sir. 

^Cross-Examination 

By Mr. Park: 

Q. I just want to make sure that everybody understands 
your flight reports. Enforcement Attorney’s Exhibit A, 
which is the flight reports, where you list, for instance, 
Newark as a point of departure, Philadelphia as an inter¬ 
mediate point, and Miami as a terminal point; where you 
list intermediate points those are all traffic stops, are 

376 they not? In other words, that is other than an 
operational stop ? A. That is correct. 

Q. How long have you been reading these opinions in¬ 
volving irregular air carriers, Mr. Patterson? A. I read 
them when I get the time and when I receive them through 
the mail. 

Q. Has that been over the space of the last several years? 
A. I should say yes. 

Mr. Park: That is all 

By Mr. Beitel: 

Q. What opinions have you read involving irregular air 
carriers? A. The May 5 opinion with regard to the route 
flying. 

Q. That is the opinion of May 25, 1950? A. May 25, 
1950. 

Q. What other opinions? A. The denial of exemptions 
were coming through quite fast and frequent— 

Q. Those were the little orders? A. They were orders 
denying exemptions, yes, or granting exemptions. 
Examiner Bryan: It is sufficient to say that you have 
read the opinions and the orders that have been issued 

377 concerning the American Air Transport and Flight 
School, Inc. ? A. That is correct. 
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Examiner Bryan: Any further questions? 

You may be excused, Mr. Patterson. 

(Witness excused.) 

Examiner Bryan: Thank you very much, Mr. Patterson. 

Mr. Beitel: We have no other witnesses. That completes 
our case. 

Mr. Park: I have one rebuttal witness. 

Examiner Bryan: Very well. 

Mr. Park: Mr. Carter, please. 

Whereupon, OLIVER CARTER was called as a witness 
by and on behalf of the Enforcement Attorney, and, having 
been first duly sworn, was examined and testified as fol¬ 
lows: 

Direct Examination 
By Mr. Park: 

Q. Will you state your full name, please? A. My name 
is Oliver Carter. 

Q. What is your position with the Board? A. Chief of 
the Office of Enforcement with the Civil Aeronautics Board. 

Q. How long have you held that position? A. I have 
held that position since December 15, 1948. Prior to 
378 that time I was acting chief of what was then called 
the Enforcement and Litigation Section of the Gen¬ 
eral Counsel’s Office of the Civil Aeronautics Board for 
some nine or ten months. 

Q. Could you tell us just briefly, Mr. Carter, what your 
duties are as chief of the Office of Enforcement? A. The 
Office of Enforcement, of which I am chief, is responsible 
for formulating and planning and carrying out the Board’s 
program of the enforcement of the provisions of the Civil 
Aeronautics Board, the Board’s orders and regulations, 
directives, and limitations and restrictions and provisions 
of certificates, permits, and exemptions and other authority 
which may be issued to air carriers or other persons en¬ 
gaging in air transportation. 





Q. As a part of your duties do you from time to time hold 
conferences with alleged violators of the Act and the Board’s 
regulations, and seek to obtain voluntary compliance? A. 
Regularly, consistently, that is a part of our activity. 

Q. You are familiar, Mr. Carter, with the fact that a cease 
and desist order was entered against American Air Trans¬ 
port on February 15,1950? A. Iam. 

Q. I ask you if after the entry of that order approximately 
in May of 1950 if you had a conference with any rep- 

379 resentative of American Air Transport? A. I re¬ 
call talking to Mr. Patterson, I think he had been in 

the office and talked to Mr. Green—I do not know the exact 
date, I cannot place that exactly. But he had been talking 
to Mr. Green about this matter, and then he came around 
to my office and I believe Mr. Green came with him. I can¬ 
not be sure, though. And he talked about it, and asked 
me if I thought that meant that he had to quit operating. 
I told him no, it did not. It only meant that he had to cur¬ 
tail his operations and adjust them so that he would achieve 
irregularity, and then he began talking to me about the 
Board’s policy on these matters, and what he regards as 
Board’s restrictive interpretations of it, and about the 
economic need for greater operating authority and other 
matters which I told him was completely out of jurisdiction. 
I explained to him that our office had nothing to do with 
the policy, decisions involved, whether they could fly regu¬ 
larly or irregularly, or not at all. That our job was only to 
enforce the regulations and the provisions of the Act, and 
other orders, and so forth, as we found them. It was not 
concern of ours if the Board increased the operating rights 
or decreased them, that all we could expect that they com¬ 
ply strictly and carefully with the order as it had been 
issued by the Board, and then he asked me if I would or 
could tell him exactly what he could do, and I told him that 
I could not and would not undertake to do so because of the 
fact that the regulations permitted great flexibility 

380 in operations, that the only thing that he had to be 
careful about was that he did not operate regularly 



or frequently between any two points; that there was no 
definite number or numerical limitation on the number of 
flights which he could operate either as a whole or as be¬ 
tween any two points. But that he could not operate flights 
on the same days of successive weeks. For example, on 
Mondays of successive weeks, or Wednesdays of succes¬ 
sive weeks, or Fridays of successive weeks; that he would 
have to stagger his operations so that it did not make 
out a pattern of regularity in that respect. I explained to 
him that if he operated more than one flight per week, what¬ 
ever it was, he had to break it up as between points so that 
there would be definite breaks of service between any two 
points at frequent but irregular intervals; that he should 
break his flights, for example, between New York and San 
Juan, about one week out of each month would be a good 
way to achieve irregularity; that the Board was trying to 
leave it flexible so that his company could take care of peak 
demands, for example, carrying a great number of people 
between New York and some place like the Kentucky Derby. 
I believe we talked about something like that, or carrying 
a great amount of flowers from the Florida markets to the 
New York markets, or anywhere that he had to operate a 
great number of flights in a relatively short period of time, 
and then follow that with a break in service and operate 
between other points so that there would be no continuous 
operation of flights between the same two points 
381 week in and week out. I explained to him that that 
was decidedly to the advantage of the irregular car¬ 
riers and permitted them to achieve great utilization of 
aircraft, but the only thing it prevented them from doing 
was to set up a regular service where they had a continuing 
number of flights each week without going to other points 
and breaking the service between those points, and con¬ 
tinuing to operate flights on the same days of successive 
weeks and thereby establishing a regular pattern of service. 
He mentioned to me again, or talked again, about the eco¬ 
nomic aspects of it. I do not recall ever telling him that 
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I was sick and tired of large irregular carriers asking 
me opinions about these things because I have talked long, 
with great patience, to him and his attorney about these mat¬ 
ters any time they wanted to talk. The only thing that I 
may have told him, using the words “sick and tierd,” which 
is not one of my usual expressions, I may have told him, and 
if I did not, tell him I was sick and tired of the irregular car¬ 
riers continuously insisting as he had done that he could not 
understand the regulation which I was able to explain to 
him was quite simple and quite easy to understand, assured 
him he could understand if he would make a faithful and 
earnest effort to do so. 

Examiner Bryan: Could you fix the date of this conver¬ 
sation? 

The Witness: I rather think that he is correct on 
382 that date. 

Examiner Bryan: What was that date ? 

Mr. Beitel: May 5, 1950. 

The Witness: I cannot be positive of that; I made no rec¬ 
ord of the date. 

By Mr. Park: 

Q. Mr. Carter, following that conference with Mr. Patter¬ 
son, I will ask you if you had a conference with a Mr. 
Phillip Mann of American Air Transport some time in 
July of 1950? A. I think that was in early July, 1950, I 
cannot state the exact date of it; but on the basis of my 
knowledge about subsequent events which happened later 
in that month I am satisfied that it was in early July. 

Q. Could you tell us who was present at that conference? 
A. I recall Mr. Phil Mann of this company, Mr. Amos Hea- 
cock, president of Air Transport Associates then, and 
now president of Air Coach Transport Association, Mr. 
John Belding of Continental Charters, Inc., another irreg¬ 
ular, large irregular carrier, Mr. John Mark, who was com¬ 
ing in as the new executive director of Air Coach Transport 
Association, and I think one of the Robinson Brothers of 
Peninsula Air Transport. I believe that was the group that 
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were present. They came to the Office with the purpose of 
introducing to me and me to him Mr. John Mark whom they 
introduced as their new executive secretary, brought in to 
help them with their association matters. They as- 

383 sured me they would cooperate with our office, and 
I in turn assured them we would cooperate with the 

Association to the fullest possible extent in trying to police 
the industry and promote the very highest possible degree 
of compliance, and any efforts they would undertake in that 
direction. 

During the course of the conversation they got into a dis¬ 
cussion with me again, as they have done many times, about 
the policy of the Board with respect to large irregular car¬ 
riers and irregular carrier operations, why it was econom¬ 
ically unfeasible or non-feasible for the irregular carriers 
to operate successfully on an irregular basis, and I was 
explaining to them that we had nothing to do with the 
question of fixing the limit of operations, that we only 
were to enforce it. I recall using the example of the stop 
light. The city puts a stop light at the comer, and we 
were standing at the comer like a policeman, all we could 
do was enforce the stop light, we could not decide whether it 
was right to have it up there or decide that it should be 
taken down. We discussed that at considerable length, back 
and forth, and finally we got to the point that they were ar¬ 
guing with me that they could not understand what we 
meant by irregularity, and what was required, and we start¬ 
ed discussing it and Mr. Phil Mann said something about 
it, questioned it, and I pointed out to him in the presence of 
all of the others there that the Board had a cease and desist 
order which had just recently been entered against that 
company, and that that company was in my opinion 

384 continuing to violate, by operating too regularly, and 
that if they did not curtail their operations and 

achieve compliance that we would recommend to the Board 
the institution of a revocation proceeding just as quickly 
as we had the manpower to get to the job. Mr. Mann did not 
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have much to say about it except that he denied that they 
were violating, and then I pointed to them and asked them 
why in the world they did not try to comply with it like I 
thought Continental Charters was doing. It was then that 
Mr. Belding corrected me and said “Don’t be too sure, you 
will probably be disappointed later when you see my re¬ 
port.” We discussed such matters; I urged upon them again 
with Mr. Phil Mann sitting there that the regulation was 
simple, plain as it could be, that they had to refrain from 
operating on successive days of the week, they had to break 
up their surface and radiate to various points, that they 
could serve all the points in the United States on passen¬ 
gers and cargo and all the points in the world on cargo only, 
in addition to that. The only prohibition was as far as limit 
on operations that it should not be regular between certain 
points, and that their cease and desist order made it very 
clear and plain what they could not do. I think that was the 
extent of that conference. 

We had a great deal of conversation about the economic 
aspects of this matter, and why there should be greater op¬ 
erating authority, which I of course cast aside, as I have 
always done, and told them we had nothing to do 
385 with it. 

Q. Mr. Carter, do you recall having a conference 
with any representatives of American Air Transport dur- 
December, 1951 ? A. about this case, you mean ? 

Q. Yes. A. Yes, I do very clearly. 

Q. Was that at your office? A. My office, yes. 

Q. Who was present? A. Mr. Beitel, attorney for Amer¬ 
ican Air Transport, Mr. Patterson, and I believe you were 
present, and I believe Mr. Berstein. Both you and Mr. 
Berstein are attorneys in my office. 

Q. At that time were the operations of the company 
discussed, together with its proposal of settlement of this 
proceeding? A. Yes; they came in to talk over a proposal 
of settlement. That was the purpose then. Mr. Beitel was 
urging that I recommend to the Board the acceptance of the 
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settlement on the basis of the provisions of an order which 
had been entered in the Air Transport Associate case, which 
was then pending before the Court of Appeals in the Dis¬ 
trict of Columbia. 

Q. Just for the purpose of identification, Mr. Carter, I 
show you Respondent’s Exhibit 1, and see if that is the 
proposal of which you are speaking? A. I could not 

386 answer you without seeing the paper which Mr. Beitel 
showed me. 

Mr. Beitel: Are we going into all of the conversation? 

Mr. Park: You went into it, we are going to see what the 
conversation was. 

Mr. Beitel: That is all right, I do not care. I recall it 
very well. 

The Witness: Mr. Beitel, is this the proposal? 

Mr. Beitel: You have testified at length with respect to 
conferences which took place in 1950, and I think December, 
1951, is a rather recent date; I think you ought to rely upon 
your own memory. 

Examiner Bryan: Mr. Park, can you identify that? 

Mr. Park: Yes, I can identify it. 

The Witness: I can read it and tell you whether I re¬ 
member it as the one he submitted, but he had his proposal 
in writing when he was sitting there, and I do not have 
his paper before me. 

Mr. Bryan: I think, too, what might be confusing is the 
fact that you also sent a telegram in— 

The Witness: That was later, it was not even discussed 
at that time. 

Looking at this, it appears to contain the same points 
which Mr. Beitel discussed with me, and which I told him 
frankly and positively that I refuse to recommend to the 
Board, and he kept arguing about it. I recalled to 

387 him that he made the statement himself that when 
we worked out that proposal, I was in a conference 

with him and worked out the provisions of this order which 
was entered in court, that he understood, and he said it 
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would not apply to any other case. I recalled that to his 
attention, and he kept on arguing about it and insisting that 
I do it, and finally it got to the point where I absolutely 
refused to discuss it any further. I told him I would not rec¬ 
ommend it, and that should end the matter. We discussed 
it for an hour or two, I guess, quite a long conference—I do 
not know just how long it was—and they came in again with 
these arguments about the economic aspects, I became con¬ 
siderably provoked at that because they kept insisting on 
them, and I told them I did not want to discuss that; that 
if they had any proposal—Mr. Patterson began talking 
about the fact that he could not understand the regula¬ 
tions, we were unfair in our approach to this thing, and 
the Board had taken all action against the large irregular 
carriers, making other arguments also, and I pointed out to 
him the clearness and definiteness of the cease and desist 
order granted to them, pointed out to him his operational 
report, and discussed the matter at length, and pointed 
out to him again why it was so easy in my opinion to un¬ 
derstand, if one undertook to do so. We had quite a heated 
discussion. I understand they have characterized it as abu¬ 
sive on my part. I did not regard it as such because all of 
us were quite heated in argument. Mr. Beitel, and 
388 I are engaged continuously in argument on matters 
of this type, and he and I have had three or four 
sessions arguing different sides of matters, at which we 
talked perhaps in louder than the normal voice, and I did 
that day. I was quite provoked that day at the insistence to 
do something, that which I told them I would not do, and 
that would be recommending to the Board that the Board 
accept—that I refused to recommend that the Board accept 
the settlement which they were proposing, and I had re¬ 
peatedly refused to do it, and they continued to argue about 
it, and I did not because it would have been recommending to 
the Board the granting or acceptance of a settlement from 
this carrier which would have permitted it operating rights 
in excess of those which the cease and desist order had 


provided, and which were permitted to other large irregular 
carriers. 

Q. Did you discuss, Mr. Carter, the operations of this 
carrier with particular reference to the cease and desist 
order? A. Yes, sir; I pointed out to them the discrep¬ 
ancies and the points at which it was in excess of it, right 
in the presence of Mr. Beitel; he was sitting there and heard 
it alL Nobody else was present but you two attorneys and 
these two. I did not consider it anything abuse or anything 
else, we were all pretty much provoked, even they them¬ 
selves were. 

Mr. Park: I have no further questions. 

Examiner Bryan: You may cross-examine. 

Cross-Examination 
389 By Mr. Beitel: 

Q. Mr. Carter, I hope this is not part of the con¬ 
tinuous engagement in argument that I have had with you 
over a period of time. 

Actually, how many times have I appeared— 

Examiner Bryan: Before you start I want to warn you 
now that if you have any arguments you can reserve that 
for brief. 

Mr. Beitel: I say it won’t be classified as a continuous 
argument. But as counsel for American Air Transport I 
have not appeared in your office more than twice? 

The Witness: Mr. Beitel, you and I have discussed this 
problem three or four times, at different times, in and out 
of my office, not necessarily when you were appearing as 
an attorney for a company. 

By Mr. Beitel: 

Q. I am talking about when I was there as American Air 
Transport. A. You were in Mr. Green’s office, in the back 
end of our offices, before we got the cease and desist order 
in the other case—don’t you remember? 



Q. Let us confine our remarks to the years 1950 and 1951. 
A. I am recalling the number of times on which you and I 
have had to go through this same argument— 

Q. How many times— 

Examiner Bryan: Just a moment I am not in- 

390 terested in how many times you have been in Mr. 
Carter’s office. I am interested in the notice which 

this respondent has received from Mr. Carter. That is what 
I am interested in. He says he has not received notice in 
some instances. 

Mr. Beitel: That is what I am trying to get at. I would 
like to know if there have been more than two occasions 
during the years 1950 and 1951 that I was in your office or 
talked with you as attorney for American Air Transport 
The Witness: No. 

By Mr. Beitel: 

Q. Two times? A. Not as an attorney for that company. 
Q. So twice in two years would not be continuously en¬ 
gaged in argument? A. I was talking about the general 
problem— 

Q. Let us get these conferences straight, Mr. Carter. The 
cease and desist order was issued on February 15,1950, as 
I recall? A. I think that is correct 
Q. What date was the petition for reconsideration denied 
by the Board? A. I don’t know, the record would show that, 
I do not know. We do not handle petitions for reconsidera¬ 
tion. That is handled by the general counsel’s office. 

Q. If I told you it was denied on May 4, a day 

391 before your conference your first conference with 
Mr. Patterson and myself, would you accept that for 

purposes of my cross-examination? A. I think I could. I do 
not have any positive independent recollection of the date 
of the denial of any petition for reconsideration or the pre¬ 
cise date that Mr. Patterson was in my office. I cannot be 
sure of that. But it was after the cease and desist order 
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because I remember we talked about it and the extent of it, 
as I recall. 

Q. I am asking you to accept that it was the day after the 
petition for reconsideration was acted upon, for the purpose 
of my cross-examination. A. I think I can, until something 
else appears. 

Q. And that was the first conference that you had with 
Mr. Patterson and myself? A. After the cease and desist 
order was issued, I think that is correct. 

Q. Now, the next conference which you had with Mr. Pat¬ 
terson and myself was on December 27, 1951, was it not? 
A. That is correct. 

Q. That was after this case was started? A. That is right, 
I said that. 

Q. Those were the only two times that you had a confer¬ 
ence with Mr. Patterson and myself. A. That is correct, 
about this case. 

392 Q. During this period, about this case about Ameri¬ 
can Air Transport, or any phase of American Air 
Transport’s activities? A. Yes. I talked to you about other 
matters, but I am saying about this company. 

Q. The first one was the day after the petition for recon¬ 
sideration of the cease and desist order, and the next one 
was after this case was started? A. That is correct 

Q. Did you intend to imply by your testimony that any¬ 
thing you said December 27 after this case was started was 
notice to the carrier that a revocation proceeding would be 
brought? A. No sir; I did not. I was informed he testified 
that I raved and ranted, and that my action was abusive, and 
so forth, and I was only trying to explain that that was a 
heated discussion, and all sides of us were doing the same 
type of talking, and you and I have done that before, and 
we have done it many times, and I did not regard it as any¬ 
thing unusual. 

Q. Did you pound the table during that discussion? A. I 
probably did, I do it quite frequently when the occasion 
requires it 
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Q. Now, if I could, I -would like to get these meetings 
straightened out with respect to time and with respect to 
American Air Transport. The time involved is the time the 
cease and desist order became effective until this 

393 petition for institution of this particular proceeding 
was served on the carrier, and during that time there 

was one conference which was the day after the motion for 
reconsideration w T as denied, so far as Mr. Patterson and 
myself are concerned. A. You are forgetting Mr. Mann. 

Q. Insofar as Mr. Patterson and myself are concerned. 
A. Yes, I said that three times. 

Q. Did you call any representatives of American Air 
Transport into your office, or did Mr. Patterson go in volun¬ 
tarily! A. When! 

Q. At the first conference on May 5 1950. A. I did not 
call American Air Transport in. 

Q. I understand that you do hold conferences, and it is 
part of your duties to hold conferences with persons who 
have been alleged to have violated the Act, that you do hold 
those conferences regularly and consistently! A. With at¬ 
torneys and representatives of their companies, we have at 
all times done it, as you well know, because you have been 
in there a great number of times about these matters, you 
know yourself. 

Q. You say a great many times. How many times! A. 
You have been in there ten or fifteen times. 

Examiner Bryan: Just a minute. I think we are clutter¬ 
ing up the record. This has no direct bearing, how 

394 many times you have been in his office. Keally, I am 
not interested in that at all. 

Mr. Beitel: I am not, either. I move to strike his last 
answer. 

Examiner Bryan: Ask your questions. 

Mr. Beitel: I move to strike the last answer because it was 
not responsive. 

Examiner Bryan: I think it was responsive. 


267 


By Mr. Beitel: 

Q. When yon hold conferences with what yon term alleged 
violators, do yon call those violators into yonr office ? A. No, 
not necessarily; sometimes we write them letters and they 
come in in response to the letters; sometimes this is not what 
you call an alleged violator, they come in seeking guidance 
and help, seeking information about various things. We will 
try to help them, always have tried to help them tried to 
explain to them what they can or cannot do, point to the 
regulations. I pointed Mr. Patterson to the December 10, 
1948, interpretation No. 1 for guidance and planning his 
operations— 

Mr. Beitel: May I have this witness instructed to answer 
my questions “yes” or “no,” and I will frame them in that 
manner? 

The Witness: I am answering you, sometimes they come 
in voluntarily, sometimes they come in in response to letters. 
We try to help them, give them information— 

Mr. Beitel: Mr. Examiner, will you so instruct the 
395 witness? I think I am entitled to that 

Examiner Bryan: Try to answer his questions. 

The Witness: All right. 

By Mr. Beitel: 

Q. When you find alleged violations, you do write letters 
to those carriers, do you not? A. Sometimes. 

Q. You do not write them on every occasion? A. No, sir. 

Q. Do you send an investigator or representative to talk 
to them? A. No, sir; the investigator has no authority to 
talk to them. He only has authority to get the facts. 

Q. Do you call them on the telephone with respect to 
alleged violations ? A. I have done it, yes. 

Q. Do you when you find what you call an alleged viola¬ 
tion, do you make an effort in each case to get in touch with 
the carrier who is alleged to have violated? A. No, sir. 

May I explain that? 


Q. I am happy, myself. 

Mr. Park: He should be allowed to explain his answer. 
Examiner Bryan: Very well. 

The Witness: We have a very small staff, very few 

396 attorneys, very few investigators to cover the viola¬ 
tions of all people engaging in air transportation 

with authority. We have to cover operations of all the 
domestic American carriers and foreign carriers, actual 
operating carriers, and air freight forwarders—it is an im¬ 
possibility with the few people we have to write letters to 
every violator and to keep up with every violation, and to 
take prompt action in enforcement in all cases where we 
think action should be taken. Sometimes there is a great 
delay after we discover a violation or detect it, when we 
were able to institute proceedings. 

By Mr. Beitel: 

Q. With respect to violations with respect to irregular 
air carriers, how many persons do you have employed who 
handle matters like that in your office? A. Right at the 
moment? 

Q. Give me an average for 1951. A. About 14 people, in¬ 
cluding secretaries. 

Q. And an average for 1950? A. About 11 or 12, I am 
not sure. 

Q. How many people does the Board have— A. That in¬ 
cludes secretaries, Mr. Beitel. 

Q. Yes. 

How many people does the Board have who are engaged 
in handling one or more matters dealing with irregular air 
carriers? A. The Board has 570-some employees, as 

397 I understand, and I suppose all of them in one way 
or another are dealing with large irregular carriers 

and every type of carrier. 

In what respect do you mean ? 

Q. When you require reports from carriers, such as flight 
reports, do you make any examination of those flight re- 
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ports? A. Not regularly, no. Those reports do not come to 
our office. 

Q. How many cease and desist orders has your office 
obtained against large irregular air carriers? 

Mr. Park: I object. I cannot see the relevancy of this dis¬ 
cussion with reference to the violations of this particular 
carrier. Mr. Patterson has testified to the notice and con¬ 
ference and everything else that involves this carrier; just 
as the operations of other large irregular carriers have 
nothing to do with this proceeding, also this line of ques¬ 
tioning has nothing to do with it 

Examiner Brvan: I think we are getting far afield in this 
situation. 

Mr. Beitel: This witness has stated that he does not have 
a certain staff, I do not want to be faced with the argument 
that they make up on Capitol Hill— 

Examiner Bryan: I am not interested in that 

Mr. Beitel: I am trying to break down that argument 
which he has offered here. 

Examiner Bryan: I would like to ask you, Mr. 
398 Carter, if you know, in a case where a cease and de¬ 
sist order has been issued whether or not the Board, 
some Bureau, some section in the Board, pays particular 
attention to the flight reports of that carrier, say, the first 
quarter after the cease and desist order, the second quarter, 
and so on? 

The Witness: No. The enforcement of the cease and de¬ 
sist order would be my responsibility, nobody else’s in the 
Board, and the question of checking on it—in the case of 
this company I recall that for the month or two following, 
I know I talked to Mr. Mann in July, and I knew then in my 
opinion, from that information, that they were violating, 
in my opinion, and I so told them right then in July. But 
other action took place at the latter part of that month 
which probably Mr. Beitel would not want me to mention 
here, which also delayed any action on the enforcement of 
this order, and there were other factors all of which made it 
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unnecessary for us at that time, in my opinion, to proceed 
with the enforcement of this order. After the September 21 
order of the Board last year we came back to it, when we got 
time and got around to it, and we did proceed 'with enforce¬ 
ment. 

Mr. Beitel: I do want to know how many cease and desist 
orders were issued against irregular air carriers at the 
request of the Office of Enforcement, and following that I 
want to know how many of them had their reports checked, 
and following that I w*ant to knowr how many of those had 
proceedings such as this follow. 

399 Examiner Bryan: I fail to see the importance of it 
It is not an issue in this proceeding. 

Mr. Beitel: It certainly is an issue. 

Examiner Bryan: What other carriers have done has no 
material value. 

Mr. Beitel: With respect to notice and with respect to the 
alibi that is being offered here that there are not enough 
people to get around to do things in the Office of Enforce¬ 
ment—this is no grave problem. 

Examiner Bryan: That would not excuse the respondent 
from violating the regulations of the Act 

Mr. Beitel: Neither does it excuse the administrative 
agency from complying with the Administrative Procedure 
Act, but it is being offered as an excuse, and I think we can 
get the answrer here in a couple of seconds. 

Mr. Park: Mr. Examiner, he is arguing questions of law 
which can well be argued on brief. 

Examiner Bryan: I warned you in the beginning on that, 
and I ask you not to proceed any further on that line. 

By Mr. Beitel: 

Q. Let us go back, now, to vour direct examination. When 
Mr. Patterson came into your office voluntarily in May of 
1950 you stated that you would not tell him what type of 
pattern he should follow; is that correct? A. I stated 

400 that I did not want to tell him, and I would not under¬ 
take to tell him how to operate his company; that all 
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I could tell him was the limitations which he had to observe, 
and that he could work his operations within those limita¬ 
tions. I did tell him the limitations. 

Q. But you did not tell him or give him any plan which 
was a proper plan, in your opinion? A. I pointed him to the 
December 10, 1948, interpretation of the Board in which 
the Board gave examples of plans to which he could con¬ 
form his operations, and if I am not mistaken I think he 
said “the heck,” he could not follow that and make any money 
at all, and that is in the regulations, their interpretation 
No. 1. 

Q. You remember very clearly— A. But I cannot—wait 
a minute. 

Mr. Beitel: Mr. Examiner, he has answered the question. 
He is going far afield now— 

The Witness: I am not. 

Examiner Bryan: Let him finish his answer. 

The Witness: I have no authority to sit down and map 
out a plan of operations for any air carrier, and I cannot 
do so because operations may vary greatly in the patterns 
and in the number of flights so long as they avoid operating 
on the same days of successive weeks, and observe regular 
breaks, frequently breaks in service to break up the regu¬ 
larity. 

401 By Mr. Beitel: 

Q. Are you answering my question now or are you 
telling me what you told Mr. Patterson? A. I am answer¬ 
ing your question and explaining to you why I did not tell 
him the plan of operation, and why I could not and would 
not, and why I would not do it today, and I have told you 
that many times. 

Q. Do you recall that you referred to a regulation or in¬ 
terpretation of December 10,1948? A. That is the interpre¬ 
tation. 

Q. You recall that very well? A. Yes, when we were dis¬ 
cussing it. I referred it to everybody. 
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Q. When did you start that practice? A. About a year ago. 

Q. That would be in—A. My secretary started it. I do 
not copy down everything that is said; we could not pos¬ 
sibly do it. We talked many times for hours at a time. That 
would be impossible. But I did not keep a record of the date 
of his conference, the only thing I know is that it was after 
the cease and decease order was issued, and as I recall it he 
came in and talked with me, talked with Mr. Green first be¬ 
fore he talked to me. 

Q. You do not remember whether he came into the office 
or had an appointment? A. No, I do not remember. 

405 Q. Do you remember what time of the day the con¬ 
ference took place? A. No, sir; I do not. 

Q. You are not saying that the words used here, when you 
say “I said to Mr. Patterson” are the exact words that you 
used in the course of that conference? A. Not the exact 
words precisely in every respect; no, sir; I would not un¬ 
dertake to say that. But that is the sum and substance of 
what I told him as nearly as possible, and the •words I told 
him as I can recall them. I have no written record of them. 
There is no question about my— 

Q. Is that what you generally tell irregular carriers ? A. 
That is what I tell every one of them, word for word, almost 
exactly, and I have said it hundreds and hundreds and hun¬ 
dreds and hundreds of times. 

Q. Do you recall telling Mr. Patterson that you would 
examine the flight reports which he issued in order to deter¬ 
mine whether or not his operations were within the scope of 
permitted operations? A. I do not recall saying it exactly in 
that way; I think as I recall it he was talking about sub¬ 
mitting to us some plan, he wanted to know if he could sub¬ 
mit to us some plan of operation later, and we would give 
him an opinion, examine them and give him as an opinion as 
to whether or not they would comply, and I think I recall tell¬ 
ing him—I recall telling him we would be happy to 

406 do so, go over anything he submitted. 
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Q. Do you recall his telling you that he would file 
flight reports? A. Yes, I am sure he did, and I am sure he 
had to because regulations require it. 

Q. After he told you that he would file flight reports, do 
you recall saying that your office would examine those 
flight reports? A. I don’t recall precisely those— 

Q. But someone would examine those flight reports? A. 
When they had the chance; when they had the chance. • 

Q. Do you remember saying at the conference that you 
did not have enough people to do all the arresting that you 
wanted to do, other than the example of the policeman on the 
motorcycle? A. No, I don’t recall; from what I understood 
he was talking about not getting after Trans-Carribbean. 

Q. Following that conference of May, 1950, you referred 
to a conference with Mr. Phillip Mann in July, 1950. A. 
That is correct, some time early in July. 

Q. You do not know what day it was? A. No, sir; I do not 
know the exact date. He might know. 

Q. Did you call Mr. Phillip Mann to your office? A. I did 
not. 

Q. What was Mr. Phillip Mann’s position at the 
407 time that he came to your office? In what capacity 
did he appear? A. You mean whether he was sitting 
in my office? On my left in a chair at that time; I under¬ 
stood he was secretary and treasurer, and had something 
to do with the operations and traffic of the company. We did 
not discuss that, if that is what you mean. 

Q. Did he explain to you that he was president of Air 
Coach Transport Association? A. I don’t recall that he 
said he was. They were all there. 

Q. You do not remember Mr. Mann saying that he was the 
newly elected president of the Air Coach Transport Asso¬ 
ciation, and the other men were officers of that association? 
A. They all came in together; I do not recall him saying he 
was president; no, sir. But all of them came in there with 
Mr. John Mark who was the new officer, to bring him in so 
that I might meet him and he might meet me. 
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Q. These were people from the Air Coach Transport As¬ 
sociation who came in to see you? A. That is correct. I 
thought Mr. Heacock was president. Mr. Mann did not tell 
me he was president. 

Examiner Brvan: I think that is far enough. 

Mr. Beitel: I am interested in developing this conference 
of July, 1950. 

Examiner Bryan: I am not interested in that be- 

408 cause the record is cluttered up now with unnecessary 
and irrelevant matter. 

By Mr. Beitel: 

Q. When Mr. Mann was in your office did you tell him 
that in your opinion American Air Transport was violat¬ 
ing? A. I did, positively; I pointed my finger in his face, 
and said “Mr. Mann, your company is violating, and you 
know they are violating right now,” and I said, “If you do 
not stop it we are going to have to take action against your 
company, we are going to have to recommend a revocation.” 
The pointing of the finger was no disrespect to him; we 
were sitting in a semi-circle, you see, and I said to Mr. Mann, 
pointing at him, “Your company is still violating the 
Board’s cease and desist order.” 

Q. On what did you base that opinion at that time? A. I 
based it on the reports, the analysis of the flight reports. 

Q. For what period? A. For the time up to that period 
of time. 

Q. What period was it? A. From February, the date of 
the order, to July, early July. I think it was the April 20 
report, and we also get other information from the investi¬ 
gators in the field who check the flight reports at Miami; 
we get copies of the airport records, and so forth. I do not 
recall at the moment just what information that was 

409 based on— 

Q. You said it was based on reports from Febru¬ 
ary to July. A. The reports which I got. I did not necessar¬ 
ily mean flight reports, the reports which I got, not the flight 
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reports. I don’t know that the flight reports would have 
been filed on April 20—if they were filed on time April 20— 
I don’t know if I could even have had the second flight re¬ 
ports at that time. I could have had the first quarter flight 
reports. 

Q. You have your agents down at the field investigating 
these carriers and checking the flights? A. They are in the 
field quite frequently investigating various enforcement 
matters. 

Q. And from February to July, 1950, you did have an 
agent in Miami ? A. I am satisfied I did; I did not have him 
there checking American Air Transport alone, or specific¬ 
ally, no. 

Q. But that agent did report to you in his opinion the 
company was in violation? A. He gave his reports of flights 
being made by them, and there were flight reports, and a 
flight report had been filed up to that time— 

Q. Which flight report? A. The first quarter was in. 
Based upon reports made to me which included information 
from all of these sources—not any one of them—it is my 
opinion that they were violating. 

410 Q. Wliat are all of these sources? One of them was 
the flight report which the carrier you filed? You 
read that at that time? A. I read the reports, the analysis 
of the reports which had been submitted to me by my staff. 

Q. But you had not read the carrier’s flight report? A. I 
did not read the carrier’s flight reports until it comes up to 
a case, or one of them brings it in there to me to have me 
go over it for a fine check for some special purpose. The 
staff in the office, if I ask them to make an analysis of a 
particular flight will do so, or if there is any information 
of interest on a carrier they will bring it to me, or if I re¬ 
quest them to check in the field they will bring it in to me. 

Q. The first, so far as your opinion is based upon, was 
based upon at that time, the first part was an analysis made 
by some one in your office of a flight report filed by the 
carrier, one quarterly flight report; is that right? A. Not 
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necessarily; flight reports filed by the carrier, field reports 
brought in by investigators— 

Q. Just a minute— A. Let me finish. Also information 
furnished by other large irregular carriers, information 
furnished by certificated carriers, and information which 
we may obtain from any source. I cannot sit here and tell 
you precisely what was included in the report which was 
handed to me, the analysis. As you understand, we 

411 have a method of checking these things which is a 
calendar analysis, and those are brought to them. 

I do not sit down and go behind them and examine every 
source of information which goes into the making up of 
that analysis. I cannot answer that question. 

Q. Seven minutes ago you testified that in July you said 
that in your opinion this company was violating because it 
was based upon numerous reports which you got. I am 
trying to get down exactly what those reports were upon 
which you had that opinion at that time. Am I correct that 
the first one was an analysis of the carrier’s flight report 
for the first quarter of 1950 as prepared by someone in your 
office? A. Mr. Beitel, I think I see your dilemma. I said 
report; you are confusing reports made to me by a member 
of the staff with other reports which may be flight reports, 
which may be a report from the Dade County Airport Au¬ 
thority at Miami, the International Airport, the investiga¬ 
tors who come in and then the staff will take all of that in¬ 
formation and make up a calendar analysis, a report to me 
of what all this information shows. The report which I get, 
I do not recall examining any particular flight report 
Q. I understand you did not. I am not. in dile mm a, by 
the w T av. The first question is that you had certain reports, 
as I understand it, upon which you formed an opinion 

412 in July of 1950? A. Yes. 

Q. The first report that you had was a report from 
someone on your staff; is that correct? A. The first report 
I had? 
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Q. Yes. A. Yes. 

Q. Now, that person on your staff reported either the 
flight reports, an analysis of the flight report filed by the 
carrier for the first quarter of 1950; is that correct! A. It 
was included, the one that was filed up to that date, yes. 

Q. All right. Now, you also had reports from persons in 
the field with respect to the operations of American Air 
Transport; is that correct? A. I think so; I did not check 
each individual report, Mr. Beitel; I have just told you that. 
I got a report from my staff. 

Q. On American Air Transport? A. Yes, yes, from my 
staff. 

Examiner Bryan: Let us not go into that any further. I 
think the record is clear that he received a report from 
some member of his staff and the report was made up of 
various investigations or documents, and I think that is— 

Mr. Beitel: I want to get it clear that it included the 
carrier’s flight reports. 

Examiner Bryan: He stated that on the record. 
413 That is clear. 

By Mr. Beitel: 

Q. Did you at any time write a letter to American Air 
Transport telling them that in your opinion they were 
violating regulations because of frequency or regularity 
of flying? A. No, sir. 

Q. If you have reports made up, and you arrive at the 
conclusion, say, in July, 1950, is it customary in your office 
to wait for over a year before telling the carrier that you 
have arrived at such a conclusion ? A. Many times it is, yes; 
I cannot do anything else. 

Q. How long does it take to write a letter in your office ? 
A. To write one letter, sometimes 30 minutes, sometimes 
a day and a half, depending upon the letter, the nature of 
the case. It also depends upon what other pressing matters 
may be up for attention, trial, hearings, and so forth. We 
have several hundreds of cases pending at the same time. 
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Q. Do you have several hundred cases, though, where you 
have a cease and desist order issued and make up your 
mind the carrier is not complying with the Board’s regula¬ 
tions? A. No, sir. 

Q. You do not have many of those cases, those are un¬ 
usual cases in your office ? 

Examiner Bryan: Let us not get into that. Just 

414 answer this question. After the cease and desist 
order was issued there was a period of a year or 

more, or two years, before this investigation was brought 
or instituted. In your opinion, what was the cause of that 
delay? 

The Witness: May I answer it?—may we go off the 
record? 

Examiner Bryan: Off the record. 

(Discussion off the record.) 

Examiner Bryan: On the record. 

(The testimony was read.) 

The Witness: The first cause of the delay was the usual 
waiting period which we observe after the issuance of any 
warning to a carrier, orally or in writing, or the issuance 
of a cease and desist order by the Board, or an injunction 
by the court to give the carrier a reasonable length of time 
within which to achieve and demonstrate compliance. The 
period ran on from February, the middle of February, some 
time in there, until early July, when Mr. Mann came to the 
office, as I have testified. Shortly after that conference, in 
the latter part of July—I cannot give you the exact date— 
but the record will speak for itself—the Board issued, as 
I recall it, an order which tentatively denied American Air 
Transport’s application for an exemption under section 
291.16 of the Board’s economic regulations. The tentative 
denial was based upon the past conduct of this carrier 
with respect to operations in excess of its exemption au¬ 
thority. Because the Board issued such an order 

415 tentatively denying the carrier, I assumed the car¬ 
rier would request a hearing, which it had a right to 
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do, which would put in issue the final denial or grant of its 
operating authority; I could see no reason why we should 
in our office undertake a revocation proceeding which would 
involve the same past conduct of the carrier and involve 
a request to the Board for a revocation of its operating 
authority, which in effect would have been the same thing. 
So we did not proceed further after that time to take en¬ 
forcement action in the case. 

On September 21, 1951, the Board issued an order which 
instituted a general investigation into the air services per¬ 
formed by irregular carriers, and consolidated into that 
proceeding the application of this particular company, to¬ 
gether with a number of others, some 63 or 65 of them. 
Therefore, the question of any immediate action with re¬ 
spect to the continuation of this carrier’s operating au¬ 
thority, whether it was to be continued or was not to be 
continued, was removed and the order of tentative denial 
was then of course upset. I do not know whether you would 
say rescinded or not. I suppose that is the effect of it, it 
was actually rescinded. 

Then the Board stated at that time that it could not con¬ 
done continuing violations and instructed its Office of En¬ 
forcement to proceed with enforcement action, and we did 
so recommending the institution of this revocation pro¬ 
ceeding, after we checked, made a special check of this 
carrier’s books and records by special investigation 
416 and by requesting special information from them to 
see whether they had adjusted their operations to 
achieve irregularity, or whether they were continuing in 
the same regular pattern which the information indicated 
they had been continuing in up to that time. The informa¬ 
tion indicated that they were, in my opinion, and I author¬ 
ized the attorneys to prepare the documents for the in¬ 
stitution of this case, and recommended its institution to 
the Board. 

By Mr. Beitel: 

Q. You referred to a special investigation of books and 
records there in the last sentence of your answer. Is that 
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special investigation the special flight report which was 
requested of this carrier? A. Mr. Beitel, you will recall 
that I sent the investigators to Florida, and they went in, 
and Mr. Patterson did not know what they were doing 
there, nor why they were. He called you, or so you told 
me, and you asked me what they were doing, and I told you 
they were checking to see whether or not they were con¬ 
tinuing to operate regularly, or were complying with the 
regulation, and you said that it is all right “You can see 
the books and records.’’ 

Q. That is not the anwser to my question. Did the in¬ 
spection of the books and records consist of the request and 
the obtaining of the special flight report which Mr. Patter¬ 
son referred to? A. Then, yes, and consisted of both 
417 of them, yes. 

Q. Who made the investigation of the books and 
records? A. I don’t recall the name of the investigator, I 
believe Mr. Stout was one of them, and I think Mr. Rickey 
was with him. 

Q. What books did they investigate ? A. They checked the 
operational records, airport records. 

Q. What books? A. Books of the carrier. 

Examiner Bryan: Just a minute before we get into that. 
That is not relevant. Does that have any reference to the 
flight reports here ? 

Mr. Beitel: It does. 

Examiner Bryan: These flight reports are in evidence, 
you did not question them at the time, you said you had no 
objection to the receipt of these. 

Mr. Beitel: I object to this witness remembering so well 
and make statements like a special investigation of books 
and records of the carrier, and the witness does not know 
of his own knowledge that any investigation was made, and 
I am trying to prove that, and I want to test his knowledge 
as to a statement he made in answer to your question. 

Examiner Bryan: Just what does that prove? 

Mr. Beitel: That raises doubt as to other portions of his 
testimony, Mr. Examiner. 
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Examiner Bryan: What has that got to do with 

418 the flight reports which are now in evidence indicat¬ 
ing the carrier made so many flights on a certain 

given period of time. 

Mr. Beitel: I am cross-examining this witness with respect 
to an answer he gave to a question of yours which had noth¬ 
ing to do with flight reports. 

Examiner Bryan: Then are you questioning the sufficient 
notice, that the carrier was not given sufficient notice! 

Mr. Beitel: I have been questioning it all the time. 

Examiner Bryan: Get to the point. 

Mr. Beitel: I am trying to. 

Examiner Bryan: That has no direct bearing on the 
issues— 

Mr. Park: The record shows there is attached to the 
motion, it is a part of this proceeding, an affidavit from 
the actual investigator who went down and got the reports, 
it tells all the facts. It is all in the record if you want it 

By Mr. Beitel: 

Q. Mr. Carter, how do you know that any books of Amer¬ 
ican Air Transport were investigated, or were examined by 
one of your investigators! A. Not of my own personal 
knowledge, but only from their reports and what arrange¬ 
ments I made with you for those investigators to see them. 

Mr. Beitel: I move to strike that portion of the witness* 
testimony with respect to the special investigation of the 
books and records of the company because it is hearsay. 

The Witness: I think if you will check the record I 

419 tbink you will see I said a special investigation—I had 
a special investigation made. 

Examiner Bryan: You directed one to be made! 

The Witness: I did, yes. 

Examiner Bryan: The record will so indicate. 

Mr. Beitel: I am going to ask a number of questions about 
this in order to determine how much of his testimony is 
based upon hearsay and how much is based upon knowledge. 


By Mr. Beitel: 

Q. When you told Mr. Mann that you considered his com¬ 
pany was in violation, did you tell Mr. Heacock that Mr. 
Heacock’s company was in violation in July of 1950? A. 
He should have known it because we had a pending revo¬ 
cation proceeding right then. 

Mr. Park: Mr. Examiner, I am going to object, this is 
irrelevant. 

Examiner Bryan: He has answered it now. 

By Mr. Beitel: 

Q. Did you tell Mr. Robinson that you thought his com¬ 
pany was in violation? A. No, I did not. 

Q. Did you tell Mr. Belding that you thought his company 
was not in violation? 

Mr. Park: He has already testified as to what he told 
Mr. Belding. 

420 The Witness: I misunderstood his question appar¬ 

ently. He says, “Did you tell Mr. Belding that you 
thought his company was not in violation?” I say “Yes.” 
I told Mr. John Belding, president of Continental Charters 
—may I amend that? I did not tell Mr. John Belding, I told 
Mr. Mann in Mr. John Belding’s presence, pointing to Mr. 
Belding, that here was a company against whom -we had a 
cease and desist order, and as far as I knew they were try¬ 
ing to comply with it, and asked him why his company would 
not do the same thing. Then Mr. Belding walked right up 
to my desk and said, “Wait a minute, Judge, I think when 
you see my next report you are going to be disappointed.” 

Examiner Bryan: That is in the record already. 

By Mr. Beitel: 

Q. Those are the only two conferences you had with any 
representatives of American Air Transport prior to the 
institution of this proceeding, were they not? A. Yes. 

Q. And at no time did you write them a letter? A. No, 
sir; I did not consider one necessary in this case. 
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Q. And the only time that you told a representative of 
the carrier that you had thought or that you had formed 
an opinion that his operations were in violation from May, 
1950, until the institution of this proceeding was that one 
time when Mr. Mann and others came into your office on Air 
Coach Transport business, and you said at that time 

421 you recall you told Mr. Mann that you thought he was 
not operating properly? A. That is generally cor¬ 
rect. 

Q. But you never did write a letter ? 

Examiner Bryan: He has answered that; don’t keep re¬ 
peating it. 

By Mr. Beitel: 

Q. Did you consider that the individual exemption appli¬ 
cation which was filed by the carrier and set for hearing 
by the Board in Docket 3908 was a proceeding in which 
the Board would determine whether or not the carrier’s 
letter of registration should be revoked for violation of a 
regulation? A. I did not. 

Q. And yet you thought there was no need to start a 
proceeding because Docket 3908 would determine whether or 
not the carrier would continue to operate? A. If that is 
the correct docket number, Docket 3908 would determine 
the issue whether or not this carrier would be permitted to 
continue to operate as an air carrier by the renewal pf his 
letter of registration, or the issuance of an exemption to 
bim after a hearing in that particular case, and the Board 
said that it was going to consider the past conduct of the 
carrier, and their trustworthiness in deciding whether or not 
to grant them an exemption after hearing, to permit them 
to continue in operation. The Board had tentatively denied 
this carrier’s letter of registration because of the 

422 past conduct, which is the same conduct as alleged 
in this proceeding, or part of it at least, and there 

would have been no use for one Bureau of the Board to have 
instituted an enforcement proceeding looking to the revoca¬ 
tion of that letter of registration on the basis of that con- 
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duct when the Board already had a pending proceeding 
being handled by another Bureau in which a continuation 
of that carrier’s existence would be determined. 

By Mr. Beitel: 

Q. When the Board granted those exemptions the Board 
granted an exemption which limited to the carrier an oper¬ 
ation of not more than eight trips between certain cities 
and three trips between other cities; is that correct? A. 
That is correct. 

Q. Then prior to the institution of this case certain of 
those exemption orders were issued to carriers known as 
irregular? A. Irregular air transport carriers, yes, 17 of 
them. 

Q. And all of those were restricted to the three and eight 
trips? A. That is correct. 

Q. Then a regulation was adopted to make effective the 
three and eight-trip limitation to all of the large irregular 
carriers including this one, was it not? A. That is cor¬ 
rect. 

423 Q. American Air Transport and Miami Airlines 
went into the United States District Court and se¬ 
cured an order setting aside the three and eight-trip limi¬ 
tation so far as it applied to them, did they not? A. That 
is correct. 

Q. And it was then that you decided that this proceeding 
should be instituted? A. You are mistaken, I did not. 

Q. When did you decide it? A. My decision in this pro¬ 
ceeding had no relation to the three and eight rule, or to any 
action you had in court. 

Q. On what date did you decide that this proceeding 
should be instituted? A. I do not recall, it was in October— 
what date was it instituted, please, sir? 

Examiner Bryan: Won’t the pleadings speak for them¬ 
selves? 

Mr. Beitel: No, because he made the determination in 
advance. 


Examiner Bryan: That does not matter when he made the 
decision. 

Mr. Beitel: If the date follows the court decision a rea¬ 
sonable man could draw the conclusion that that entered 
into the institution of the proceeding. 

Examiner Bryan: Proceed. 

By Mr. Beitel: 

424 Q. Does that answer the question, October? A. 
I— 

Examiner Bryan: He said he did not know. 

The Witness: I could not tell you the exact date. If you 
let me look at my files— 

By Mr. Beitel: 

Q. Could you estimate it? A. Immediately prior to the 
institution of this, just a few days before, maybe one 
or two days before. 

Q. After this proceeding was instituted there was a con¬ 
ference held with respect to a proposal made by the car¬ 
rier to settle the whole controversy? A. That is right. 

Q. Did you call the carrier in or did the carrier come in 
voluntarily? A. You and the carrier came in voluntarily; 
you asked for the appointment. 

Q. Who made the appoint, do you remember? A. I think 
you did, but I am not sure about it, I do not remember. 

Q. At the time you stated that you would not agree to a 
settlement of the case? A. I did not say that. I have no 
authority to agree to a settlement of a case. I told you I 
would not recommend the settlement you are proposing to 
the Board. 

425 Q. Were you asked at that time if you could sug¬ 
gest changes in the settlement proposed in order to 

arrive at a settlement you could recommend to the Board 
or would be willing to recommend to the Board? A. I told 
you that I would not be willing to recommend any more 
cease and desist orders for this carrier because he had will- 
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fully and knowingly and flagrantly—without undertaking 
in the least to comply with it, in my opinion. 

' Q. Were you asked to suggest any changes? A. I was 
five or six times, and maybe more, and that is when I got 
provoked with you, sir, and when we had a pretty heated 
discussion, which I understand was described here as abu¬ 
sive, and it was not, in my opinion, it was not intended so, 
it was just a heated argument which you and I have held 
many times. 

Mr. Beitel: May I finish my question ? 

Examiner Bryan: Be responsive to the questions. 

The Witness: Ask it again, please. 

(Question read.) 

By Mr. Beitel: 

Q. Were you asked to suggest changes to be made in the 
proposal of the carrier? A. You asked me five or six times, 
and I told you no each time, getting more emphatic each 
time. 

Examiner Bryan: That is sufficient. 

426 By Mr. Beitel: 

Q. You said that you did not institute enforcement 
proceedings against this carrier earlier because of the pen¬ 
dency of the individual exemption application. Do you or¬ 
dinarily in your office institute proceedings for revocation 
of letters of registration without first calling the attention 
of the carrier to what fault may be alleged against him? 
A. No, sir. May I explain it? 

Examiner Bryan: That is sufficient. That is a brief answer. 

The Witness: I would like to state, we had a cease and de¬ 
sist order in this case which took the place of any further 
notice. 

Examiner Bryan: That is of record. 

By Mr. Beitel: 

Q. If you give a carrier notice, informal notice, is it 
customary in your office to wait two years before you do 
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anything with respect to it? A. Two years? 

Q. Yes. A. Not customarily, no. 

Q. Did you receive a copy of the telegram which Mr. 
Patterson sent to the Civil Aeronautics Board following the 
oral argument ? A. I did not. 

Q. What? A. I did not. 

427 Q. Did you receive a copy of American Air Trans¬ 
port’s Exhibit No. 1? A. What is that? 

Examiner Bryan: Here it is. 

The Witness: Thank you. 

I think a copy of it came in the office; I think I recall 
seeing a copy of it I am not sure. Mr. Park can help me 
on that if you would let him. 

By Mr. Beitel: 

Q. Did you prepare any memorandum or engage in con¬ 
versation with respect to the subjects brought up in Ex¬ 
hibit No. 1 after December 27 ? A. With whom?' 

Q. With anyone. A. No, not except in my office. 

Q. I am including those in your office. A. Yes, sir. 

Q. People on the Board? A. Yes. 

Q. How many people did you discuss the subject with? A. 
I have no idea. 

Mr. Park: I object. This is irrelevant. 

Examiner Bryan: The answer is in the record now. 

The Witness: Yes, I do not mind answering it: I 

428 do not know how many. 

Mr. Beitel: That is all I have. 

Examiner Bryan: Off the record. 

(Discussion off the record.) 

Examiner Bryan: On the record. 

Mr. Park: No questions. 

Examiner Bryan: You may be excused. 


(Witness excused.) 
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Examiner Bryan: Any further business ! 

Mr. Beitel: I would like to recall Mr. Patterson. 

Examiner Bryan: Very well. 

Whereupon, JOHN H. PATTERSON was recalled and 
was examined and testified further as follows: 

Direct Examination 
By Mr. Beitel: 

Q. Did you hear Mr. Carter testify to discussions had 
with Mr. Mann in July of 1950 in his office! A. Yes. 

Q. Did Mr. Mann ever tell you that Mr. Carter had ad¬ 
vised him that in Mr. Carter’s opinion American Air Trans¬ 
port was in violation! A. No. 

Mr. Park: That is getting a little remote. This is a 
429 question of— 

Examiner Bryan: He may answer. 

The Witness: No. 

By Mr. Beitel: 

Q. Did you send a copy of the telegram to which you re¬ 
ferred as being sent to the Board after the oral argument 
on the suspension to Mr. Oliver Carter! A. I did, a separate 
copy. 

Q. That was sent as a telegram or as a copy! A. Night 
letter to Mr. Oliver Carter, chief of the Enforcement Sec¬ 
tion. 

Q. You filed that with the Telegraph Office in Miami! A. 
Yes, I did. 

Q. Were you ever advised by Western Union that the 
telegram was not delivered ! A. No. 

Mr. Beitel: That is all I have. 

Mr. Park: No questions. 

Examiner Bryan: You may be excused. 

(Witness excused.) 
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E x ami n er Bryan: Are there any further matters? 

Mr. Park: None here. 

Mr. Beitel: I have nothing else to offer. 

Examiner Bryan: Off the record. 

(Discussion off the record.) 

Examiner Bryan: On the record. 

430 In the off-the-record discussion, the parties ex¬ 
pressed a desire to file briefs. It was agreed that the 
brief date would be April 11. 

Are there any further matters, gentlemen? 

Mr. Park: I have none. 

Mr. Beitel: I have none. 

Examiner Bryan: If not, I declare the hearing dosed. 
(Whereupon, at 4:06 p. m., the hearing was dosed.) 


621 Excerpt from Oral Argument of July 3, 1952 

Mr. Lee: What did you quote from there, the 1938 statute ? 

Mr. Beitel: No, sir. I quoted, I referred to the carrier’s 
interpretation of the non-scheduled regulation which the 
Board adopted on December 7,1938. You see the— 

Mr. Lee: You mean the first exemption? 

Mr. Beitel: That is correct. 

Mr. Lee: Was that in 1938? 

Mr. Beitel: Yes, sir. It was adopted in, I think, in October 
of 1938, and then it was amended on December 7,1938. 

Mr. Ryan: What were the pertinent parts that relate to 
this case? 

Mr. Beitel: Quoting from memory, the carrier may oper¬ 
ate without a certificate of public convenience and necessity, 
provided he does not hold out to the public, by advertise¬ 
ment or otherwise, that it will operate aircraft irregularly 
between designated points, upon which aircraft it will accept 
for transportation or hire such persons or property as the 
public may apply therefor. 
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Mr. Ryan: The usual definition of common carrier opera¬ 
tions, is that right? 

622 Mr. Beitel: Yes, sir. 

Mr. Lee: It is your contention that your client has 
not violated that? 

Mr. Beitel: It is my contention— 

Mr. Lee: That permit? 

Mr. Beitel: It is my contention, Senator Lee, that this rec¬ 
ord does not show that he did violate that privilege. No 
attempt was made to show it. 

Mr. Lee: Your client, has he not-held himself out to the 
public? 

Mr. Beitel: No, sir. This record does not show that he 
has held himself out to the public. I think on the contrary— 

Mr. Ryan: What is holding out to the public? 

Mr. Lee: How does he get business? 

Mr. Beitel: If I could answer that question from the rec¬ 
ord, I would, but the record is not clear. The record does 
not contain the answers to those questions you are asking 
because the Enforcement Attorney did not base his case 
upon the violation of the 1938 regulation, he based his case 
upon the violation of the standards adopted long after the 
carrier started in business, and substantially different from 
the 1938 regulations. 



293 


m. 


EXHIBITS. 

Excerpts from Exhibit A. 

433 QUARTERLY FLIGHT REPORT 

From: January 1st, 1950 to March 31st, 1950 


435 

Note : Excessive days of flying between Miami and Wash¬ 
ington, Philadelphia and Newark during the latter part of 
February and March were due to the peak period seasonal 
demand of the Florida Winter tourist trade. In the explan¬ 
atory statement to CAB Regulation 292.1, mention was made 
of the fact that Irregular Air Carriers are subject to sea¬ 
sonal demands and at times would supplement the sched¬ 
uled carriers. 
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* 453 

„ Note : An excessive amount of flights were operated dar¬ 

ing this quarter in order to supplement the services of the 
4 scheduled airlines, railroads, and bus lines, who could not 

* meet the traffic demand. 


455 QUARTERLY FLIGHT REPORT 

From: April 1st, 1951 to June 30th, 1951 


458 

An excessive amount of flights were operated during this 
quarter in order to meet the public demand for low cost air 
transportation. 


460 QUARTERLY FLIGHT REPORT 

From: July 1st, 1951 to September 30th, 1951 


464 

An excessive amount of flights were operated during this 
quarter in order to meet the public demand for low cost air 
transportation. 


466 QUARTERLY FLIGHT REPORT 

From: October 1st, 1951 to December 31st, 1951 


470 

An excessive amount of flights were operated during this 
quarter in order to meet the public demand for low cost air 
transportation. 
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STATEMENT OF QUESTIONS PRESENTED 

The questions are: 

(1) Where operating authority is granted by a regulatory 
agency and a private company operating under said author¬ 
ity acquires property and business in reliance thereon and 
where the agency, subsequent to the acquisition of the 
license, adopts, without adjudicatory hearing, new regula¬ 
tions which substantially injure said property interests and 
alter such business, 

(a) can the agency lawfully revoke the company’s license 
without finding that the company violated the terms of 
the regulation as it existed at the time the license was 
acquired ; 

(b) can the agency lawfully revoke the license of the private 
company for an alleged violation of the subsequent 
regulations; 

(c) can the agency, after requiring the company to file ap¬ 
plications and prove the public need for the same or 
similar service already covered by its license, and after 
setting said applications down for hearing, lawfully 
institute revocation proceedings against the company 
in disregard of the applications already on file, some of 
which have been heard, and in said revocation proceed¬ 
ing refuse to permit evidence respecting the public 
need for the service actually provided? 

(2) Can an agency which issues a cease and desist order 
lawfully disregard the statutory provisions for enforcing 
its orders through the device of adopting rules and regula¬ 
tions which give itself the power to enforce its orders by 
procedures and penalties not specified in the statute creat¬ 
ing the agency? 

(3) Is the finding of the Civil Aeronautics Board that 
the petitioner conducted a frequent and regular service in 
“air transportation” supported by substantial evidence? 
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IN THE 


United States Court of Appeals 

For the District of Columbia Circuit 


No. 11,575 


AMERICAN AIR TRANSPORT, INC., Petitioner, 

v. 

CIVIL AERONAUTICS BOARD, Respondent. 


On Petition for Review of Orders 
of the Civil Aeronautics Board 


BRIEF FOR PETITIONER 


JURISDICTIONAL STATEMENT 

By virtue of Section 1006 of the Civil Aeronautics Act of 
1938, as amended, 1 49 U. S. C. A. § 646 et seq., 52 Stat. 1024, 
and Section 10 of the Administrative Procedure Act, 5 
U. S. C. A. 1009, 60 Stat. 243, this Court is asked to review 
and set aside Orders Serial Nos. E-6780 (Jt. App. 12) 2 and 


1 Hereinafter called the “Civil Aeronautics Act”. 

2 Jt. App. designates Joint Appendix. 
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E-6175 (Jt. App. 149) of the Civil Aeronautics Board, which 
orders direct petitioner to cease and desist from engaging 
in air transportation and revoke the letter of registration 
held by petitioner. 

The petition for review of said orders was filed in this 
Court on October 4,1952. (Jt. App. 1) 

STATEMENT OF THE CASE 

American Air Transport, Inc., the petitioner, is engaged 
in the transportation of persons and property by aircraft 
between points within the United States. Petitioner ac¬ 
quired its aircraft in May, 1946 and commenced operations 
the following month. (Jt. App. 218) Petitioner flew be¬ 
tween Pittsburgh and Atlantic City and made additional 
flights between New York and San Juan. By the end of 
1946, operations were being conducted almost entirely be¬ 
tween New York and San Juan. This New York—San Juan 
operation continued until December, 1949, when petitioner 
changed its operations and provided a low-cost service 
between Miami and northern cities, such as New York and 
Philadelphia. (Jt. App. 220) 

The petitioner operates and maintains its aircraft in 
good safe condition. All safety requirements are meticu¬ 
lously met. In the course of six years of operation, no 
passenger or crew member has been injured. (Jt. App. 225) 
No question of public safety is involved in this case. 

At the time petitioner commenced operations it was not 
required to hold a certificate of public convenience and ne¬ 
cessity or any similar operating authority. The Board 
then had in effect a regulation ’(Jt. App. 34-35) which 
provided in pertinent part: 

“Every air carrier which engages solely in non- 
scheduled operations shall be exempt from the provi¬ 
sions of § 401 of the Civil Aeronautics Act... 

“Within the meaning of this regulation any opera¬ 
tion shall be deemed to be non-scheduled if the air 
carrier does not hold out to the public, by advertisement 


or otherwise, that it will operate one or more airplanes 
between any designated points regularly or with a 
reasonable degree of regularity upon which airplanes 
it will accept for transportation, for compensation or 
hire, such members of the public as may apply therefor 
or such express or other property as the public may 
offer.” 

The regulation above-quoted was adopted in 1938 and 
continued unchanged until after petitioner engaged in busi¬ 
ness thereunder. The language of the regulation lends sup¬ 
port to petitioner’s understanding that “it was permissible 
to carry on air carrier operations under the Act of 1938 
without a specific authority provided the carrier did not 
advertise to the public that he was operating as a scheduled 
carrier.” (Jt. App. 220) 

Thereafter, beginning in June, 1946, and continuing 
through the next five years, the Civil Aeronautics Board 
adopted, without adjudicatory hearings, a series of new 
regulations, different and more restrictive in character, 
which were stated to be applicable to all non-scheduled air 
carriers. (Jt. App. 42) Among other things, the Board 
changed the definition of “non-scheduled” to that of “ir¬ 
regular air carrier” (Jt. App. 45); changed “does not hold 
out by advertisement or otherwise” to “does not operate 
or hold out expressly or by course of conduct” (Jt. App. 
64, 65); introduced the “calendar analysis” theory and 
required “breaks in service” (Jt. App. 69-73). 

The culmination of this series of new regulations and 
amendments came in the regulation limiting irregular air 
carriers to 3 and 8 trips between specified cities. Petitioner 
sought and obtained an injunction against this last regula¬ 
tion, this Court certified questions to the Supreme Court, 
and the case is now pending in this Court. 3 

These innovations and changes resulted in a completely 
new and different definition of non-scheduled air service—a 
type of service far different from the service authorized by 

3 Civil Aeronautics Board v. American Air Transport , Inc., No. 11,115. 
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the 1938 regulation under which petitioner acquired its 
license. 

After petitioner had been operating its Puerto Rico-New 
York service, and after the non-scheduled regulation had 
been substantially altered, the Board on July 2,1948, issued 
an order directing petitioner to show cause why it should 
not be ordered to cease and desist from flying “ regularly ” 
into Puerto Rico. Petitioner replied, stating that it was 
not operating in a manner contrary to the non-scheduled 
exemption. After hearing, and basing the decision upon 
regulations and orders in other cases adopted subsequent 
to the time petitioners started its operations, the Board 
issued a “cease and desist’’ order. (Jt. App. 97, 111) 
Petitioner filed a petition for reconsideration of that order 
which was overruled on May 4, 1950. As required by the 
Board’s rules, petitioner filed a report every three months* 
showing each flight made by it. The Board’s staff analyzed 
these reports. (Jt. App. 131) At no time did the Board, 
or a member of its staff, ever inform the petitioner, in 
writing, that any flight was not proper. No attempt was 
ever made to enforce this order in any court. 

This instant case was instituted before the Board by a 
“Motion for Institution of Enforcement Proceedings” filed 
bv an Enforcement Attorney, an employee of the Board. 
(Jt. App. 122) 

Upon the filing of this motion, the Board on November 
30,1951, issued an order directing petitioner to show cause 
why the Board should not revoke petitioner’s letter of 
registration and direct petitioner to cease and desist from 
engaging in air transportation for violation of the eco¬ 
nomic regulations pertaining to frequency and regularity 
of flights. 4 After a hearing before an Examiner, and the 
presentation of oral and written argument, the Board, on 
September 10, 1952, with only three of the five members 

4 The order also directed petitioner to show cause, at oral argument, why its 
letter of registration should not be suspended during the hearing on the revoca¬ 
tion issue. The Board, with Member Adams dissenting, suspended the letter of 
registration.. This Court has stayed that order pending judicial review 
thereof. 
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participating, entered its order directing petitioner to cease 
and desist from engaging in air transportation and can¬ 
celled petitioner’s letter of registration. This order, here 
for review, has been stayed pending review. 

RELEVANT STATUTES AND REGULATIONS 

The pertinent provisions of the Civil Aeronautics Act 
of 1938, as amended, 52 Stat. 973 et seq., 49 U. S. C. A. 
§ 401 et seq., and of the Administrative Procedure Act, 60 
Stat. 237 et seq., 5 U. S. C. A. § 1001 et seq., to which 
references are made, are set forth in the appendix to this 
brief, or quoted in their appropriate place in the text. The 
regulations involved are reproduced in the joint appendix. 

POINTS TO BE RELIED UPON 

1 . The Board failed to find that petitioner violated the 
regulation under which it commenced operations and ac¬ 
quired a license. 

2 . The Board judged the operations of petitioner by 
standards which were not in existence at the time petitioner 
acquired its license and commenced its busines operations; 
the standards used were adopted subsequently without 
adequate notice to the petitioner, without adjudicatory 
hearings, and were applied retroactively. 

3. The Board acted in an unfair and discriminatory man¬ 
ner, and denied due process to petitioner by instituting 
this proceeding against petitioner without concurrently 
considering the earlier filed application and refusing to 
receive relevant evidence. 

4. The Board, without statutory authority, is attempting 
to change the character of the enforcement provisions of 
the Civil Aeronautics Act, by the enforcement of its cease 
and desist order in an administrative, rather than a judicial, 
proceeding contrary to the express provisions and intent of 
the Civil Aeronautics Act. 





5. The Board has erroneously concluded that a person 
ordered to cease and desist must seek judicial review of 
the order under Section 1006 of the Civil Aeronautics Act 
(on the record adduced by the Board), and cannot force the 
Board to seek judicial enforcement of its order; and that 
failure to appeal prevents petitioner from raising any issue 
as to the propriety of the cease and desist order. The Board 
cannot lawfully adopt new rules for the internal enforce¬ 
ment of its orders and evade the enforcement method speci¬ 
fically authorized by the Congress. 

6 . The Board’s findings and order are not based upon the 
evidence of record. 

7. Findings essential to the Board’s decision are not sup¬ 
ported by substantial evidence and the Board failed to make 
findings requested by petitioner which findings are com¬ 
pelled by the evidence of record. 

SUMMARY OF ARGUMENT 

The Board has ordered petitioner to cease and desist 
from engaging in air transportation* 

Petitioner engaged in the non-scheduled air transporta¬ 
tion business in 1946, and in so doing, acquired a license 
under a regulation of the Civil Aeronautics Board. This 
regulation had remained unchanged since 1938. It limited 
non-scheduled operations to an operation where the carrier 
“does not hold out to the public, by advertisement or other¬ 
wise, that it will operate airplanes regularly . . . ” 

During the course of the six years following petitioner’s 
acquisition of its license, the Board adopted a series of 
regulations. None of these regulations was adopted as the 
result of adjudicatory hearings. These regulations, in fact 
and in law, attempted to make new, different and more re¬ 
strictive definitions of “non-scheduled” air transportation. 

As such, the regulations resulted in an attempted altera¬ 
tion or modification of petitioner’s license; the restrictions 
substantially injured the petitioner’s property interests in 
its business. 
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The Board made no finding that petitioner violated the 
1938 regulation. Its finding was based on the subsequent 
regulations. This is error because a violation of the op¬ 
erating authority must be found to support the Board’s 
order. 

The Board judged petitioner by these different and sub¬ 
sequent regulations, applied them to petitioner’s opera¬ 
tions, and concluded that the operations were in excess of 
those permitted under the new and different regulations. 
In effect, the Board thereby amended petitioner’s license. 
The Administrative Procedure Act and the Civil Aeronau¬ 
tics Act require an adjudicatory type hearing before the 
Board can so alter a license and injure business property. 
No such hearing has been concluded and the Board’s order 
is therefore invalid. 

The Board’s jurisdiction does not include the power here 
exercised. The Congress made provision in the Civil Aero¬ 
nautics Act for the Board to enforce its orders in the Dis¬ 
trict Court. The Board, again without adjudicatory hear¬ 
ings, adopted a regulation giving itself the power to en¬ 
force its orders. The Board is attempting to use this power 
to force petitioner out of the non-scheduled business. This 
attempt is made in two wavs: first, by attempting to use 
this “self created” power to enforce a cease and desist 
order when the statute gives the District Court jurisdic¬ 
tion ; second, by revoking a letter of registration when the 
statute does not authorize the Board to so act. The Board 
therefore has attempted to subject petitioner to a proceed¬ 
ing and a penalty beyond the jurisdiction of the Board. 

The Board refused to hear, or decide, along with this 
case, applications which the carrier filed for operating au¬ 
thority. The applications should have been heard, and an 
adjudicatory type hearing granted. In support of these 
applications, petitioner would have proved a public need 
for its service. 

In the instant proceeding, petitioner offered to prove a 
public need for its operations, but the Board refused to re- 










ceive such evidence. By procedural maneuvering, the 
Board has effectively prevented petitioner from proving 
the public need for the service, thereby depriving peti¬ 
tioner of a right petitioner has under the Civil Aeronautics 
Act. 

The Board made findings of fact with respect to willful¬ 
ness which are not supported by substantial evidence. The 
Board has misconstrued the evidence, refused to believe 
the uncontradicted testimony, and drawn unwarranted con¬ 
clusions. 

Petitioner has not been treated fairly and has been de¬ 
nied rights explicitly granted to it under the Civil Aero¬ 
nautics Act and the Administrative Procedure Act. 

ARGUMENT 

L The Board Failed to Make an Essential Finding, ie., 
That Petitioner Violated the Terms of the Regulation 
Und$r Which Petitioner Acquired Its License. 

• 

Petitioner acquired its license and made its investment 
in 1946 under the 1938 Regulation. Its operations were 
limited only by the requirement that it “does not hold out 
to the public, by advertisement or otherwise, that it will 
operate airplanes regularly”. Nowhere does the Board, or 
the Examiner, make a finding that petitioner violated this 
regulation. The Board could not have made the finding. 
This case was tried by the Enforcement Attorney and the 
Examiner on the theory that different and subsequent reg¬ 
ulations applied. 

The Board specifically avoided the issue of whether there 
was a “holding out”, saying in its opinion: 

“ ‘the Board has always considered that representa¬ 
tions of regularity and actual regularity in operations 
were equally prohibited . . . ’ ” 


and the Board relies, as authority for this unique reason¬ 
ing, upon a 1948 amendment which it claims is merely “edi¬ 
torial”. 5 (Jt. App. 64) 

Such a sweeping and substantial change in a regulation 
is not “editorial”; instead it is an interpretation which 
constitutes a major alteration of a carrier’s business and 
which has no justification to support it Reference to the 
Regulations demonstrates this point, as the following 
chronological summary shows. 

(1) In May of 1946, the Board proposed a new definition 
of non-scheduled which read, in pertinent part, 

“Provided, however, that an operation between two 
points shall not be deemed to be non-scheduled if the 
air carrier in fact operates more than 10 round trips 
per month between such points for a period of two con¬ 
secutive months ...” (App. p. 37) 6 

However, the Board did not adopt this proposal which 
used actual operations as a test, but, instead, adopted a new 
regulation which defined non-scheduled to be a holding out 
of a regular service to the public “expressly or by a course 
of conduct,” instead of by “advertisement or otherwise.” 
(Jt. App. 42) 

(2) In 1947, the Board revised its regulations again, and 
used the words “Irregular Air Carriers” to designate the 
old non-scheduled carrier. (Jt. App. 45) It was then, for 
the first time, that the Board adopted the test of actual 
operations instead of holding out as a standard to be ap¬ 
plied to determine regularity, saying: 

“No air carrier shall be deemed to be an irregular 
air carrier unless the air transportation services of¬ 
fered and performed by it are of such infrequency as 
to preclude an implication of a uniform pattern ...” 
(Jt App. 45, 57-58) 7 

5 It should be noted that this “editorial change” was slipped into a regular 
tion purporting to affect only foreign air transportation. 

6 “App.” indicates the Appendix to this brief. ... 

7 All emphasis in this brief is supplied unless otherwise noted. 
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It was in this same regulation that the Board, for the first 
time, required a letter of registration. 

(3) In December, 1948, the Board issued an “Interpre¬ 
tation of its Regulations” which introduced the concept of 
“breaks’’ in the services actually performed. (Jt. App. 
68-73) 

(4) On April 13, 1949, the Board again revised its regu¬ 
lations concluding that large aircraft have a limited and 
restricted utility in meeting the need for irregular air serv¬ 
ice. At this time the Board introduced the concept that 
“route’’ services should not be operated. 

In this same regulation the Board required all irregular 
air carriers to file applications for an individual exemption 
“extending to all, or part of the air transportation” which 
such carrier was authorized to perform as of June 19,1949. 

(5) Finally, on March 2, 1951, the Board adopted still 
another regulation, limiting the irregular air carriers to 
three trips between certain cities and eight trips between 
any other cities during a four-week period. Petitioner 
brought an action for injunction against the enforcement 
of this regulation. Injunction was issued by the District 
Court and the Board appealed to this Court. This Court 
certified questions to the Supreme Court, and the case is 
now before this Court for decision. 8 

The foregoing step-by-step review of pertinent regula¬ 
tions demonstrates the manner in which the Board has at¬ 
tempted to change the character and nature of petitioner’s 
business, and to deprive petitioner of its license rights and 
business rights acquired under the original regulation. 
None of these regulations or amendments was the result 
of an adjudicatory hearing. 

It seems clear that the 1938 regulation continued to be 
applicable to petitioner. Yet, neither the Examiner nor 
the Board found any violation of this regulation. Instead, 
the Board has relied upon subsequent and different regula¬ 
tions as the basis for its action. 


8 Civil Aeronautics Board, et aLv. American Air Transport, Inc., No. 11,115. 


Et. The Board Judged Petitioner By the Wrong Standards. 

Failing to prove and find a violation of the 1938 regula¬ 
tion, the Examiner and the Board turned to these subse¬ 
quent and different regulations and have examined peti¬ 
tioner’s operations in the light of these new regulations. 
This, of course, was error. 

The error may be simply stated. It is not that the sub¬ 
ject matter of these regulations is beyond the statutory 
authority of the Board -or that, as applied to some carriers, 
these new regulations are not a valid exercise of delegated 
power. As applied to this petitioner, however, these new 
rgulations are invalid because of their method of adoption 
without an adjudicatory hearing. Property rights which 
have once become vested as a result of petitioner’s license 
to operate under the 1938 regulation cannot be summarily 
taken from it. The property rights acquired by petitioner 
are protected by the Constitution, the Civil Aeronautics 
Act and the Administrative Procedure Act. So far as the 
relations between the carrier and the Board are concerned, 
it would be almost impossible to believe that the Congress 
had intended to empower the Board to lure petitioner into 
investing its capital, pursuant to the authority granted 
under the statute, and then destroy the value of that in¬ 
vestment by amending this authority without notice and a 
fair hearing. Such a delegation of authority would be con¬ 
trary to the constitutional safeguards of due process of 
law. In re Carter, 85 App. D. C. 229,177 F. 2d 75. 

The key and controlling fact in the situation is that the 
carrier had an authorization and was engaged in business. 
Because the small operator has made the necessary invest¬ 
ment and begun his operations, he has a license. Standard 
Airlines v. Civil Aeronautics Board, 85 App. D. C. 29, 177 
F. 2d 18. As this Court said in the Carter case, 

“Once granted, the license becomes a right and due 
process of law must be followed to achieve deprivation. 
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This is true, even though the license is a severely 
qualified one, such as a radio license. 8 ... the depriva¬ 
tion of that right, once granted, is a judicial act, re¬ 
quiring due process of law.” 

In the instant case, the Board attempted to amend and 
restrict the license right. The Board’s attempted action 
has been justified by it as a legislative act, or rule making, 
and not a judicial or adjudicatory act As applied to pe¬ 
titioner, this is not sufficient, because these regulations de¬ 
prive petitioner of property rights and to be valid must be 
the result of an adjudicatory hearing. In no other way can 
there be due process of law. Columbia Broadcasting Com¬ 
pany v. United States, 316 U.S. 407; Interstate Commerce 
Commission v. LouisviUe and N. R. Company, 227 U. S. 
88, 93. It follows, therefore, that the amended regulations 
form no basis upon which to measure the legality of peti¬ 
tioner’s conduct. 

This is the thrust of the related case, Civil Aeronautics 
Board et al. v. American Air Transport, Inc., (App. D. C. 
No. 11,115), where this Court certified this very question to 
the Supreme Court. The Board admits, in footnote 8 of its 
opinion, that this same basic issue is now the subject of 
litigation in the courts and cites the very case in which 
this Court certified questions. Without citing any author¬ 
ity, the Board blithely proceeds to hold specifically that 
the Constitution, the Administrative Procedure Act and 
the Civil Aeronautics Act do not require adjudicatory hear¬ 
ings prior to the adoption of these regulations which sub¬ 
stantially alter and modify petitioner’s business. (Jt. 
App. 20) 

The Interstate Commerce Commission recently decided 
an analogous case, John E. Merrifield Common Carrier Ap¬ 
plication, No. M. C. 112991, decided October 16,1952. From 
the Commission’s opinion, it appears that the Commission 

» Citing National Broadcasting Co. v. Federal Communications Commission, 
319 IT. S. 239, and AsKbacher Radio Co. v. Federal Communications Commis¬ 
sion, 326 TJ. S. 327. 
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had a definition of ‘‘commercial zone” which could reason¬ 
ably be interpreted to include Windsor in the Detroit zone. 
A carrier began operations between Detroit and Windsor. 
No Commission authority was required to operate within 
the commercial zone. Thereafter, the Commission changed 
its definition of commercial zone, and the carrier applied 
for the operating authority needed under the new defini¬ 
tion. The Commission concluded: 

“Under these circumstances, applicant’s operation, 
though not authorized by any certificate issued by this 
Commission, might reasonably be found to have been 
lawful when instituted and to have become subject to 
the certificate requirements of the act only upon this 
Commission’s revision or reversal of its prior inter-, 
pretation of section 203(b) (8) of the act. Such change 
of position by the Commission was the equivalent of a 
‘withdrawal • * # revocation, or annulment’ of a license 
‘or other form of authority’, within the meaning of 
section 9(b) of the Administrative Procedure Act such 
that applicant was entitled to continue his operation 
pending final determination of the instant application 
of appropriate authority.” 

The Board placed petitioner in a similar situation, when 
it attempted to change the definition of “non-scheduled.” 
Unlike the Commission, the Board refuses to hear the peti¬ 
tioner’s application, affords no adjudicatory hearing, and 
contends that section 9(b) of the Administrative Proce¬ 
dure Act does not apply. 

Petitioner has always contended, and still contends, that 
such adjudicatory hearings are required. Three judges of 
this Court “are in agreement that if a new regulation 
should legally be regarded as amending existing licenses, 
adjudicatory hearings for the benefit of existing licensees 
are necessary.” 10 

The Board provided no adjudicatory hearings with re¬ 
spect to the regulations it now seeks to apply to petitioner. 

10 Civil Aeronautics Board v. American Air Transport, Ina? No. 11,115, Cer¬ 
tificate to the Supreme Court, p. 10 of slip opinion. 4 
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The new regulations amend petitioner’s license in fact, by 
stating new, different, and more restrictive rules, and by 
depriving petitioner of the utilization of its property in a 
lawful business. 

The regulations amend petitioner’s license in law not 
only because of the effect upon petitioner’s property rights, 
but also because they would attach new and different ways 
of enforcing the regulations. (See point HI, infra, p. 17) 

The most vicious of the standards applied by the Board 
is that found in its “Opinion” of May 25,1950, 11 C. A. B. 
609. This “Opinion” was adopted without notice or hear¬ 
ing of any kind to petitioner or anyone else. This was a 
long announcement of policy and program in which the 
Board announced that irregular carriers would not be al¬ 
lowed to furnish “route” services, and that additional re¬ 
strictions would be imposed upon irregular carriers, par¬ 
ticularly where they might compete with certificated car¬ 
riers. Then, the Board judged petitioner in the light of 
that “Opinion”, adopted the Examiner’s Report specifi¬ 
cally relying on that “Opinion”. 

Although the Board pays lip service to a “public need” 
for irregular air carriers, in this case the Board holds, “to 
consider the large number of passengers which the [peti¬ 
tioner] claims to have transported is tantamount to using 
the magnitude of the violation as an excuse for the viola¬ 
tion.” (Jt. App. 27) No regulation imposes a limitation 
upon the number of passengers; yet, that is why the peti¬ 
tioner is ordered to cease and desist from engaging in air 
transportation. 

HE. The Board Would Take Jurisdiction Not Granted to it 
By Congress in Order to Revoke Petitioner’s Operating 
Authority. 

The Board’s final order contained two specific provi¬ 
sions. First, the order revoked petitioner’s letter of reg¬ 
istration; second, the order directs the petitioner to cease 
and desist from engaging in air transportation. 
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The order is based upon two propositions alleged by the 
Board: (a) petitioner violated a cease and desist order 
and (b) petitioner violated the current regulations govern¬ 
ing frequency and regularity of trips operated. - 

* ** 

r ) • * * ', ■ * 

A. The ‘"Cease and Desist” order. 

Jurisdiction to enforce the cease and desist order lies in 
the District Court of the United States, not in the Board. 
While § 1005(e) of the Civil Aeronautics Act provides that 
it shall be the duty of every person subject to that Act to 
observe and comply with the orders and regulations, no 
statutory authority to enforce these orders is given to the 
Board (except in certain particular cases not applicable 

here >- ’ ,. . .. . 

§ 1007(a) of the Civil Aeronautics Act provides: 

• ■ * ■« * i 7 

* / ’ , 

“If any person violates any provision of this Act, 
or any rule, regulation, requirement or order, there¬ 
under ... the Board ... may apply to the district court 
of the United States . . . for the enforcement of such 
provision of this Act, or of such rule, regulation, re¬ 
quirement, order . J . and suck court shall have juris¬ 
diction to enforce obedience thereto * ; ” /; 

This provision of the Civil Aeronautics Act places the 
enforcement of orders and regulations squarely in the dis¬ 
trict court Southern P. Co. v. Interstate Com. Commis¬ 
sion, 200 U. S. 536. * ’ v •. . 

The Congress was very explicit with respect to the en¬ 
forcement powers of the Board. Section 401(h) of the Civil 
Aeronautics Act establishes a definite procedure for the 
revocation of a certificate by the Board. 11 But, with re-. 
spect to violations of other sections of the Act, the Board’s 
orders are enforceable under the general provisions of 
§ 1007. The Board has restrained violations of both the 

Such procedure was not .followed here; the section applies only to cer¬ 
tificates, not to letters of registration. •' j ■ - ■ 
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Act and the regulations in the District Court under § 1007, 
whether the carrier involved was certificated or not. 12 

Nowhere is there specific authority in the statute for the 
enforcement of a cease and desist order by revocation pro¬ 
ceedings before the Board. Traditionally, administrative 
orders are enforced by the Courts. The Court of Appeals, 
2d Circuit, held that a case involving the violation of a fre¬ 
quency and regularity regulation was not one requiring 
expert appraisal of an administrative agency, but rather 
one where the Court can grant the “remedy accorded [the 
Board] by Congress.” C.A.B. v. Modern Air Transport, 
(1950) 179 F. 2d 622, 2 Avi 15,131. Similarly, the instant 
order of the Board should have been enforced in court. 

Why did the Board not attempt to enforce its order 
through judicial process? Several reasons suggest them¬ 
selves : 

Perhaps the Board agrees that the order was improvi- 
dently entered. Petitioner so contended, and the Board 
has never answered this contention. A district judge 
would have decided the issue under the terms of the stat¬ 
ute, but the procedure which the Board adopted ousts the 
district court of jurisdiction. 

Perhaps the Board feared a judicial determination of 
fact®. By enforcing its own orders, the Board forces the 
appellate court to accept the Board’s findings, if supported 
by substantial evidence, even though the court would have 
decided the case differently on the same evidence. Ameri¬ 
can Airlines v. Civil Aeronautics Board , 178 F. 2d 903. 

Perhaps the Board feared to submit to judicial test its 
conclusions that its new and different interpretations of 
“regularity” were properly applied to petitioner. 

Perhaps the Board thought that the reports and explana¬ 
tions filed by petitioner were a complete answer to an en¬ 
forcement action. 

12 Civil Aeronautics Board v. Major Air Coach, -F. Supp.-, (U.S. 

D.C., SJ>. Oalif., decided Jan. 21, 1952), 3 Avi 17,798; C-A3. of C.A-A. v. 
Canadian Colonial Airways, Inc., 41 F. Supp. 1006, 1 Avi 933. 


No adequate reason is given in the Board’s opinion for 
its failure to seek judicial enforcement of the cease and 
desist order. The only stated reason is that the Board, 
by rule making, adopted a regulation providing for revoca¬ 
tion of letters of registration. (Jt. App. 23) Here is the 
heart of the argument. When the Civil Aeronautics Act 
provides for enforcement in court—the Board adopts a 
regulation providing for a different type of enforcement be¬ 
fore the agency where the agency is the sole judge. 

The right of an agency to take away is limited by the 
Constitution and the statutes. As an executive agency, it 
has no inherent power to revoke. Steel Seizure Cases, — 
U. S. —, 96 L. ed. 817. 

The Board argues that 4 4 The public interest in the or¬ 
derly regulation of air transportation would be abused if 
we were powerless to revoke the operating authority of a 
carrier who willfully violated our orders.” (Jt. App. 23) 
The public interest, of course, is determined by the Con¬ 
gress. WHbile the Board is given broad powers to regulate, 
the Congress did not give the Board the right to take away 
property without due process of law. The Congress pro¬ 
vided for the judicial enforcement of the Board’s orders. 18 
The Congress balanced the public interest of a fair trial 
before a court with the 44 orderly regulation of air trans¬ 
portation” by fiat of the Board, and determined that the 
public interest lay in the judicial enforcement pattern the 
Congress wrote in the Act. 

In attempted justification of its use of the cease and de¬ 
sist order, the Board holds that 44 a proper regard for the 
administrative process does not permit us to re-examine at 
this time the validity of an order which the respondent 
has permitted to stand unchallenged for more than two 
years.” (Jt. App. 22) 

is The Congress did provide that all air transportation should be conducted 
under a certificate of public convenience and necessity, and then gave the 
Board power to revoke such certificates upon certain conditions for specified 
reasons. ($ 401(h) of the Civil Aeronautics Act) But, the Board refused 
to hear petitioner’s application for a certificate, and did not follow the*pro- 
cedures of $ 401(h)* 
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The Board has erroneously concluded that a person or¬ 
dered to cease and desist must seek judicial review of the 
order under § 1006 of the Civil Aeronautics Act on the rec¬ 
ord adduced before the Board and bound by the findings of 
the Board. Failure to appeal does not prevent petitioner 
from raising any issue as to the propriety of the cease and 
desist order. This is so because § 1007 of the Civil Aero¬ 
nautics Act specifically provides for the enforcement of 
the Board’s orders in the District Court. A person ordered 
to cease and desist has a choice of two forums: he may seek 
relief from the Circuit Court or he may await the bringing 
of an action in the District Court. The Board must take 
the action in the District Court. After the cease and desist 
order was issued, the petitioner reported to the Board 
every flight operated by it, and for almost two years the 
Board took no action. Now the Board attempts to excuse 
inaction on its part by stating that petitioner let the order 
stand unchallenged. This is no bar to a consideration by 
the Board of petitioner’s arguments advanced in this case 
against the order. By refusing to consider such arguments, 
the Board has denied to petitioner a right which petitioner 
has. Indeed, by the maneuvering used by the Board, the 
Board not only evades the enforcement method specifi¬ 
cally authorized by Congress, but it also refuses to con¬ 
sider whether the order it is attempting to enforce is a 
proper order. 

B. The regulation does not permit this procedure. 

Petitioner acquired its license long before the regulation 
providing for “revocation” was adopted. To attempt to 
engraft this regulation upon the pre-existing license would 
be to attach an unconstitutional requirement to a license. 
Standard Airlines v. Civil Aeronautics Board, 85 App. D.C. 
29, 177 F. 2d 18. 

The Board attempts to justify its action, saying, “By 
accepting the benefits which the letter of registration gave 
it, the [petitioner] acknowledged the validity of our revi- 
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sion of the regulation under which the letter of registration 
was issued.” This is specious reasoning indeed, and con¬ 
trary to fact 

Petitioner did not seek a letter of registration; the Board 
forced it to apply therefor under penalty. By the regula¬ 
tion adopted in 1947, the Board required all non-scheduled 
carriers to register, providing that after August, 1947, no 
Irregular Air Carrier could engage in any form of air 
transportation unless there was outstanding a letter of 
registration. (Jt. App. 45, 62) Even if the petitioner 
thought it was aggrieved by this order, there was no in¬ 
jury, and no reason to seek judicial review of the regula¬ 
tion. Petitioner did register. As this Court said, with re¬ 
spect to such registrations, “ Surely those cautious souls 
who register rather than risk the severe penalties of the 
Lobbying Act do not by that mechanical act waive all rights 
protected by the first and fourth Am endments.” Rumely 
v. United States, — App. D.C. —, 80 Wash. Law Rep. 1037. 

It appears that the Board does not rely upon its own 
reasoning. The Board must have recognized petitioner’s 
claim that its license existed under the 1938 regulation, not 
simply under a letter of registration because the Board did 
not just revoke the letter of registration; the Board di¬ 
rected petitioner to cease and desist from engaging in air 
transportation. (Jt. App. 34) This is a clear order to cease 
from engaging in business under the 1938 regulation. 

The Board relies upon the case of Air Transport Associ¬ 
ates v. Givil Aeronautics Board, — App. D.C. — (No. 
11,260; decided July 10, 1952), as authority for its action. 
That case is clearly distinguishable on the facts. In that 
case the carrier did not engage in business or acquire a 
license until 1948 , after the regulation provided for the re¬ 
vocation of letters of registration. The carrier in that case 
had only the letter of registration. In the instant case, pe¬ 
titioner acquired its license under the 1938 regulation. 

The regulation as amended on May 5,1947, provides that 
“Letters of Registration shall be subject to revocation, 
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after notice and hearing, for knowing and willful violation 
of any provisions of the Civil Aeronautics Act of 1938, as 
amended, or of any order, rule, or regulation issued under 
any such provision or of any term, condition or limitation 
of any authority issued under said Act or regulation.” A 
subsequent regulation states even more reasons for revoca¬ 
tion. In addition to the consideration that these regula¬ 
tions cannot apply to this carrier because not adopted in 
adjudicatory hearings, the regulations go much further 
than the statute. It cannot be successfully contended that 
the Board, by adopting this regulation, can give to itself 
jurisdiction not given to it by the statute creating the 
Board. The Congress has not empowered the Board to do 
all things. The Board is not authorized to make the 
rules, to change the rules, to interpret the rules, and to fix 
the penalties, and to determine if reasonable grounds exist 
for bringing an action against the carrier, and to institute 
an action, and to prosecute the carrier, and to make con¬ 
clusive findings of fact, and to decide the case and to assess 
the penalty. Some of these functions may be within the 
Board’s power—but not all of them. 

The Board does not have power conclusively to deter¬ 
mine its own jurisdiction. Crowell v. Benson, 285 U.S. 22, 
holds: 

» 

“The recognition of the utility and convenience of ad¬ 
ministrative agencies for the investigation and finding 
of facts within their proper province, and the support 
of their authorized action, does not require the con¬ 
clusion that there is no limitation of their use, and that 
the Congress could completely oust the courts of all 
determinations of fact by vesting the authority to make 
them with finality in its own instrumentalities or in the 
Executive Department. That would be to sap the ju¬ 
dicial power as it exists under the Federal Constitu¬ 
tion, and to establish a government of a bureaucratic 
character alien to our system, wherever fundamental 
rights depend, as not infrequently they do depend, 
upon the facts, and finality as to facts becomes in effect 
- finality in law.” 
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The Board cannot enlarge the scope of the powers 
granted to it by the Congress, and, in the course of legisla¬ 
tive action, the Board cannot create for itself sanctions to 
be applied retroactively by itself, when the Congress speci¬ 
fies judicial action. 

* . ^ • „ 4 - , . # 

IV. Findings Essential to the Board’s Decision Are Not 
Supported By Substantial Evidence, and Not Based 
on Evidence of Record. 

* 1 , * *'1 * 

Petitioner and Member Adams contended that evidence 

' , , 4 

of public need should be considered. In order to justify 
its refusal to consider such evidence, the Board said, in 
footnote 15 of its opinion, 

• " f w 

“Respondent’s offer of proof did not imply that if 
its letter of registration were revoked, there would not 
be adequate service on this route. Indeed, we may take 
official notice of the fact that two certificated carriers 
and a number of irregular carriers operate over this 
route. What has undoubtedly happened here is that 
respondent, by conducting a regular service, has en-: 
croached upon the business which would normally be 
handled by the other carriers.” (Jt. App. 27) 

There is absolutely no evidence to support this conclu¬ 
sion. The mere surmise of the Board cannot be used as a 
basis for its finding that evidence on this point should not 
have been admitted. • «• 

The Board makes a finding that petitioner willfully and 
knowingly violated its orders and regulations. The con¬ 
trary appears of record. Petitioner’s president testified 
that there was no willful violation. (Jt. App. 238) The 
Board says that this evidence will not be believed because 
(a) the flight reports show a willful violation and (b) the 
petitioner conducted its operations in accordance with a 
predetermined plan which did not take into consideration 
any regulatory limitations. (Jt. App. 25) 

The flight reports referred to are the reports of every 
flight conducted by the petitioner. These were regularly 
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filed and at least some were analyzed by the Boards staff. 
(Jt. App. 205,233) Yet, no person at the Board ever wrote 
a letter to petitioner that the flights reported were not 
considered to be proper. (Jt App. 233) This process con- 
tinned for some twenty months. Petitioner made a full dis¬ 
closure to the Board, and it is difficult to believe that peti¬ 
tioner filed reports for the purpose of provoking and de¬ 
fying the Board. Petitioner appended notes to the re¬ 
ports. (Jt. App. 233, 297) Petitioner was entitled to be¬ 
lieve that the Board would read the notes, and check the 
reports. But, not once did anybody on the Board’s staff 
so much as write a letter to petitioner about either the 
notes or the reports. (Jt. App. 233) The Board’s finding 
of willfulness based upon the reports is not supported by 
the record. Clear and convincing evidence is required. 
Morrisette v. United States, No. 12, Oct. Term, 1951, 96 
L. ed. 180. 

To support its finding of willfulness, the Board makes 
reference to testimony concerning the “predetermined 
plan.” This testimony does not support the finding. 

The Enforcement Attorney asked how petitioner deter¬ 
mined when flights were to be operated. The witness stated 
that such a decision was based upon the number of flights 
required from a financial viewpoint, the traffic demands, the 
condition of weather, and of equipment. (Jt. App. 239-240) 
The Board reads from this answer an inference that regu¬ 
latory limitations were not considered. Obviously, how¬ 
ever, the witness was referring to the practical business 
factors which dictated whether a non-scheduled flight 
should be made. (Jt. App. 239) 

Thus, the Board’s finding of willfulness is actually based 
only on the reports of the flights operated, which do not 
constitute substantial evidence of that fact. 
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V. The Board Denied Due Process to Petitioner in the 

Procedure Followed. 

The Board has acted in an unfair and discriminatory 
manner, and denied due process to petitioner in two re¬ 
spects. 

A. The Board failed to consider other and earlier filed cases. 

i ". **' •. c 4 , '' 

Petitioner has long had pending before the Board an ap¬ 
plication for ar certificate of public convenience and neces¬ 
sity. (CAB Docket No. 3721, filed April 4,1949) This ap¬ 
plication has never been set for hearing, although repeated 
requests have been made for hearing. In April, 1949, by a 
regulation, the Board required petitioner to file an “appli-r 
cation for individual exemption”.. The carrier did so. 
(CAB Docket No. 3908) This latter application was heard 
by an Examiner, and the Board heard oral argument. In¬ 
stead of deriding the application, the Board consolidated 
the application with a general investigation, and directed 
petitioner to file applications for “additional and supple¬ 
mental” service, which petitioner did. 14 These applica¬ 
tions have been set for hearing. 

After these applications were filed, and “before reaching 
a decision on any one of them, the Board instituted this 
proceeding again st petitioner. Petitioner sought a con¬ 
solidation of the applications with this case, which was de¬ 
nied. This refusal to consolidate was error. Mutually 
exclusive applications of competing companies for the same 
route must be decided concurrently. Northwest Airlines 
v. Civil Aeronautics Board , ... App. D. C. .. ., (No. 10,785 
decided January 18, 1952). The pending applications for 
operating authority, if granted, would render this proceed¬ 
ing moot, because a carrier cannot be both a certificated 
and a Large Irregular Carrier at the same time. It is no 
answer to say that the Board would not have awarded a 

*■ * * t 

Because of regulations which require foreign, domestic, scheduled and 
non-scheduled applications to be died separately, petitioner died four such 
applications. (CAB Dockets No. 5311, 5312, 5313, 5314) 
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certificate to petitioner if it found that the petitioner op¬ 
erated too regularly, because the Board did exactly that in 
j Hawaiian Intraterritorial Service , 10 C.A.B. 62. 

The principal reason for the consolidation of the cases, 
however, arises from the fact that the Board holds that 
petitioner’s proffered evidence of the public need for peti¬ 
tioner’s service was inadmissible. 

Sometime, somewhere, evidence of the public need for the 
service must be considered by the Board. When the Board 
refused to consolidate the applications with this case, the 
Board deprived petitioner of the right to prove the useful 
public purpose of its operations in those cases. Then, this 
right was denied in the instant case. 

B. The Board erred in refusing to admit relevant and 

competent evidence. 

The carrier offered to prove that its operations serve 
the public convenience and necessity and are in the public 
interest. This evidence was excluded. (Jt. App. 221-222) 
This ruling raises a very serious question with respect 
to the administration of the Civil Aeronautics Act. 

Petitioner is faced with a report of the flights operated, 
but it is not afforded an opportunity to demonstrate, either 
by way of defense or by way of confession and avoidance, 
that the public need and demand required the flights. The 
Board has found that the non-certificated carriers can per¬ 
form specialized services more economically and quickly 
than can certificated carriers. (Jt. App. 45) Petitioner 
did perform a specialized service in its operations at less 
cost than certificated carriers, thereby bringing substan¬ 
tial benefits to the public. Yet, such evidence was not ad¬ 
mitted. It is relevant and material in weighing the pro¬ 
priety of crushing the carrier’s business and depriving the 
public of the carrier’s services. 

It is submitted that, before the Letter of Registration 
can lawfully be revoked, findings must be made on the issue 
of whether, because of the carrier’s knowledge of local 
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conditions and willingness to perform specialized service, 
such service was provided “more adequately, economically 
and efficiently” by the carrier. These are the words of the 
Boards regulations. If the carrier did do this, then it was 
doing exactly what the Board expected it to do when the 
Board issued Letters of Registration. (Jt. App. 45) 
Refusal to consider proffered evidence with respect to 
the public need and demand for service, the local condi¬ 
tions and the specialized types of service, makes a mock¬ 
ery of the Boards regulations. There is an obligation ex¬ 
haustively to inquire into what is the public interest. 

Refusal to consider evidence of the extent to which the 
operations complained against have served, and continue 
to serve the public interest, is a denial to petitioner of a 
fair hearing; it is a refusal to pursue the principal care 
of the statute, i.e., the public interest. 

Petitioner is not permitted to prove a need for its serv¬ 
ice in this case, or in any earlier filed case. The Board’s 
order would deprive the carrier of its right to do business 
and of its livelihood, making it economically impossible for 
the carrier to continue to prosecute its earlier filed appli¬ 
cations. Such procedural maneuvering violates the terms 
of the Civil Aeronautics Act, and is unfair to petitioner. 

In a dissenting opinion filed in this case, Member Adams 
stated the conclusion which the Board is required to reach: 

“More important in this case than the violations of 
this carrier, I feel, are such factors as the low-fare 
service provided by it to the travellers between the 
New York/Philadelphia area and Florida, the use 
made by the public of that low-fare service, the Board’s 
duty under the Civil Aeronautics Act to see that ade¬ 
quate service is provided in the public interest, the lack 
of any evidence indicating mistreatment of the travel¬ 
ling public by this carrier, the perfect safety record of 
the carrier, and finally, the unnecessarily harsh re¬ 
sult of an order of suspension both on the carrier itself 
and the travelling public.” (Jt. App. 169) 
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Petitioner also sought to prove that its operations were 
not inconsistent with operations conducted by other car¬ 
riers in the same class. The Examiner excluded this type 
of evidence. (Jt. App. 253) In dealing with the implica¬ 
tions and niceties of a regulation, the actual practices of 
the industry give life to the dead words of the regulation. 
Abstract interpretations of words and sentence structure 
can be indulged in ad infinitum , but to practical men a more 
practical question is: What are the others doing? That is 
one interpretation of what is permissible. As one of the. 
judges of this court says, ‘‘that question is a question of 
fact which must be determined upon factual criteria, de¬ 
vised from studies of actual operations of regular carriers 
and of irregular carriers.” 15 

"When such evidence of actual operation is considered 
necessary for a court to dispose of a principal issue of this 
case, the Board should have such evidence before it. Re¬ 
fusal to accept that evidence, when it was properly offered, 
is error. 

is CivU Aeronautics Board et erf. v. American Air Transport lnc n No. 11,115 
App. D. C., Certificate to the Supreme Court, filed June 13, 1952. 


U 
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CONCLUSION 

It is respectfully submitted that the Board has not treated 
petitioner fairly, and would take petitioner’s property 
without due process of law. Because of the errors of law 
and procedure above pointed out, the failure of the Board 
to make essential findings, and the lack of substantial 
evidence to support findings, this Court should set aside 
and hold for naught the orders of the Board here under 
review. 

Respectfully submitted, 

George M. Morris 
John H. Pratt 
Albert F. Beitel 
905 American Security Bldg. 
Washington 5, D. C. 

Attorneys for Petitioner 

Morris, KixMiller & Baar 

905 American Security Bldg. 

Washington 5, D. C. 

Of Counsel 
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APPENDIX TO PETITIONER’S BRIEF 
Pertinent Statutes and Regulations 
Administrative Procedure Act: 

“Sec. 2(e) [5 U.S.C.A. 1001(e)]. ‘License’ includes the 
whole or part of any agency permit, certificate, approval, 
registration, charter membership, statutory exemption or 
other form of permission. ‘Licensing’ includes agency 
process respecting the grant, renewal, denial, revocation, 
suspension, annulment, withdrawal, limitation amendment, 
modification, or conditioning of a license.” 

“Sec. 5 [5 U.S.C.A. 1006]. Hearings, presiding officers; 
powers and duties; burden of proof; evidence; record as 
basis for decision. 

“In hearings which section 1003 or 1004 of this title 
requires to be conducted pursuant to this section— 


“(c) . . .no sanction shall be imposed or rule or order 
be issued except upon consideration of the whole record or 
such portions thereof as may be cited by any party and as 
supported by and in accordance with the reliable, proba¬ 
tive, and substantial evidence. . . . 

“(d) The transcript of testimony and exhibits, together 
with all papers and requests filed in the proceeding, shall 
constitute the exclusive record for decision in accordance 
with section 1007. . . . Where any agency decision rests 
on official notice of a material fact not appearing in the evi¬ 
dence in the record, any party shall on timely request be 
afforded an opportunity to show the contrary. 

“Sec. 9(b) [5 U.S.C.A. 1008]. Imposition of sanctions; 
determination of applications for licenses; suspension, 
revocation, and expiration of licenses. 

• ••••••••• 

“(b) . . . Except in cases of willfulness or those which 
public health, interest, or safety requires otherwise, no 
withdrawal, suspension, revocation, or annulment of any 






license shall be lawful unless, prior to the institution of 
agency proceedings therefor, facts or conduct which may 
warrant such action shall have been called to the attention 
of the licensee by the agency in writing and the licensee 
shall have been accorded opportunity to demonstrate or 
achieve compliance with all lawful requirements. . . 

“Sec. 10 [5 U.S.C.A. 1009]. Judicial Review of Agency 
Action. 

“Except so far as (1) statutes preclude judicial review 
or (2) agency action is by law committed to agency discre¬ 
tion. 

“Rights of Review 

“(a) Any person suffering legal wrong because of any 
agency action, or adversely affected or aggrieved by such 
action within the meaning of any relevant statute, shall be 
entitled to judicial review thereof. 

“Form of venue of proceedings 

“(b) The form of proceeding for judicial review shall 
be any special statutory review proceeding relevant to the 
subject matter in any court specified by statute or, in the 
absence or inadequacy thereof, any applicable form of 
legal action (including actions for declaratory judgments, 
or writs of prohibitory or mandatory injunction or habeas 
corpus) in any court of competent jurisdiction. . . . 

“Acts review able 

“(c) Every agency action made reviewable by statute 
and every final agency action for which there is no other 
adequate remedy in any court shall be subject to judicial 
review. Any preliminary, procedural, or intermediate 
agency action or ruling not directly reviewable shall be sub¬ 
ject to review upon the review of the final agency action. 
Except as otherwise expressly required by statute, agency 
action otherwise final shall be final for the purposes of this 
subsection whether or not there has been presented or de- 
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termined any application for a declaratory order, for any 
form of reconsideration, or (unless the agency otherwise 
requires by rule and provides that the action meanwhile 
shall be inoperative) for an appeal to superior agency au¬ 
thority. 

“Relief pending review 

“(d) Pending judicial review any agency is authorized, 
where it finds that justice so requires, to postpone the ef¬ 
fective date of any action taken by it. Upon such condi¬ 
tions as may be required and to the extent necessary to 
prevent irreparable injury, every reviewing court (includ¬ 
ing every court to which a case may be taken on appeal 
from or upon application for certiorari or other writ to a 
reviewing court) is authorized to issue all necessary and 
appropriate process to postpone the effective date of any 
agency action or to preserve status or rights pending con¬ 
clusion of the review proceedings. 

“Scope op review 

“(e) So far as necessary to decision and where presented 
the reviewing court shall decide all relevant questions of 
law, interpret constitutional and statutory provisions, and 
determine the meaning or applicability of the terms of any 
agency action. It shall (A) compel agency action unlaw¬ 
fully withheld or unreasonably delayed; and (B) hold un¬ 
lawful and set aside agency action, findings, and conclu¬ 
sions found to be (1) arbitrary, capricious, an abuse of dis- 
* cretion, or otherwise not in accordance with law; (2) con¬ 
trary to constitutional right, power, privilege, or immunity; 
(3) in excess of statutory jurisdiction, authority, or limita¬ 
tions, or short of statutory right ; (4) without observance 
of procedure required by law; (5) unsupported by substan¬ 
tial evidence in any case subject to the requirements of 
sections 1006 and 1007 of this title or otherwise reviewed 
on the record of an agency hearing provided by statute; or 
(6) unwarranted by the facts to the extent that the facts 
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are subject to trial de novo by the reviewing court. In 
making the foregoing determinations the court shall review 
the whole record or such portions thereof as may be cited 
by any party, and due account shall be taken of the rule of 
prejudicial error.” 

Civil Aeronautics Act of 1938, as Amended: 

“Sec. 401 [49 U.S.C.A. 481]. (a) No air carrier shall 

engage in any air transportation unless there is in force 
a certificate issued by the Board authorizing such air car¬ 
rier to engage in such transportation: Provided , That if 
an air carrier is engaged in such transportation on the date 
of the enactment of this Act, such air carrier may continue 
so to engage between the same terminal and intermediate 
points for one hundred and twenty days after said date, and 
thereafter until such time as the Board shall pass upon an 
application for a certificate for such transportation if with¬ 
in said one hundred and twenty days such air carrier files 
such application as provided herein.” 

• •••••• 

“(c) Upon the filing of any such application, the Board 
shall give due notice thereof to the public by posting a no¬ 
tice of such application in the office of the secretary of the 
Board and to such other persons as the Board may by reg¬ 
ulation determine. Any interested person may file with the 
Board a protest or memorandum of opposition to or in sup¬ 
port of the issuance of a certificate. Such application shall 
be set for public hearing, and the Board shall dispose of 
such application as speedily as possible.” 

• •••••• 

“(h) The Board, upon petition or complaint or upon its 
own initiative, after notice and hearing, may alter, amend, 
modify, or suspend any such certificate, in whole or in part, 
if the public convenience and necessity so require, or may 
revoke any such certificate, in whole or in part, for inten¬ 
tional failure to comply with any provision of this title or 
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any order, rule, or regulation issued hereunder or any term, 
condition, or limitation of such certificate: Provided , That 
no such certificate shall be revoked unless the holder thereof 
fails to comply, within a reasonable time to be fixed by the 
Board, with an order of the Board commanding obedience 
to the provision, or to the order (other than an order is¬ 
sued in accordance with this proviso), rule, regulation, 
term, condition, or limitation found by the Board to have 
been violated. Any interested person may file with the 
Board a protest or memorandum in support of or in oppo¬ 
sition to the alteration, amendment, modification, suspen¬ 
sion, or revocation of a certificate.” 

“Sec. 416 [49 U.S.C.A. 496] . . . 

“(a) The Board may from time to time establish such 
just and reasonable classifications or groups of air carriers 
for the purposes of this title as the nature of the services 
performed by such air carriers shall require; and such just 
and reasonable rules, and regulations, pursuant to and con¬ 
sistent with the provisions of this title, to be observed by 
each such class or group, as the Board finds necessary in 
the public interest.” 


“Exemptions 

“(b) (1) The Board, from time to time and to the extent 
necessary, may (except as provided in paragraph (2) of 
this subsection) exempt from the requirements of this title 
or any provision thereof, or any rule, regulation, term, con¬ 
dition, or limitation prescribed thereunder, any air car¬ 
rier or class of air carriers, if it finds that the enforcement 
of this title or such provision, or such rule, regulation, term, 
condition, or limitation is or would be an undue burden on 
such air carrier or class of air carriers by reason of the 
limited extent of, or unusual circumstances affecting, the 
operations of such air carrier or class of air carriers and is 
not in the public interest. 

“(2) The Board shall not exempt any air carrier from 
any provision of subsection (1) of section 401 of this title, 



except that (A) any air carrier not engaged in scheduled 
air transportation, and (B) to the extent that the opera¬ 
tions of such air carrier are conducted during daylight 
hours, any air carrier engaged in scheduled air transpor¬ 
tation, may be exempted from the provisions of paragraphs 
(1) and (2) of such subsection if the Board finds, after 
notice and hearing, that, by reason of the limited extent 
of, or unusual circumstances affecting, the operations of 
any such air carrier, the enforcement of such paragraphs 
is or would be such an undue burden on such air carrier 
as to obstruct its development and prevent it from begin¬ 
ning or continuing operations, and that the exemption of 
such air carrier from such paragraphs would not adversely 
affect the public interest: Provided , That nothing in this 
subsection shall be deemed to authorize the Board to ex¬ 
empt any air carrier from any requirement of this title, 
or any provision thereof, or any rule, regulation, term, con¬ 
dition, or limitation prescribed thereunder which provides 
for maximum flying hours for pilots or copilots.” 

‘‘Sec. 1006 [49 U.S.C.A. 646]. (a) Any order, affirma¬ 
tive or negative, issued by the Board, under this Act, ex¬ 
cept any order in respect of any foreign air carrier sub¬ 
ject to the approval of the President as provided in Section 
801 of this Act, shall be subject to review by the circuit 
courts of appeals of the United States or the United States 
Court of Appeals for the District of Columbia upon peti¬ 
tion, filed within sixty days after the entry of such order, 
by any person disclosing a substantial interest in such or¬ 
der. After the expiration of said sixty days a petition may 
be filed only by leave of court upon a showing of reason¬ 
able grounds for failure to file the petition theretofore. ,, 

“Venue 

“(b) A petition under this section shall be filed in the 
court for the circuit wherein the petitioner resides or has 
his principal place of business or in the United States Court 
of Appeals for the District of Columbia.’* 
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“Notice of Authority; Filing of Transcript 

“(c) A copy of the petition shall, upon filing, be forth¬ 
with transmitted to the Board by the clerk of the court; 
and the Board shall thereupon certify and file in the court 
a transcript of the record, if any, upon which the order com¬ 
plained of was entered. ,, 

“Power of Court 

“(d) Upon transmittal of the petition to the Board, the 
court shall have exclusive jurisdiction to affirm, modify, or 
set aside the order complained of, in whole or in part, and 
if need be, to order further proceedings by the Board. Upon 
good cause shown, interlocutory relief may be granted by 
stay of the order or by such mandatory or other relief as 
may be appropriate: Provided, That no interlocutory re¬ 
lief may be granted except upon at least five days’ notice 
to the Board.” 

“Findings of Fact by Board Conclusive 

“(e) The findings of fact by the Board, if supported by 
substantial evidence, shall be conclusive. No objection to 
an order of the Board shall be considered by the court un¬ 
less such objection shall have been urged before the Board, 
or if it was not so urged, unless there were reasonable 
grounds for failure to do so. • * •” 

“Sec. 1007 [5 U.S.C.A. 647]. (a) If any person violates 
any provision of this chapter, or any rule, regulation, re- 
quii^ment, or order thereunder, or any term, condition, or 
limitation of any certificate or permit issued under this Act, 
the Board, its duly authorized agent, or, in the case of a 
violation of section 401 (a) of this Act, any party in inter¬ 
est, may apply to the district court of the United States, 
for any district wherein such person carries on his business 
or wherein the violation occurred, for the enforcement of 
such provision of this Act, or of such rule, regulation, re¬ 
quirement, order, term, condition, or limitation; and such 



36 


court shall have jurisdiction to enforce obedience thereto 
by a writ of injunction or other process, mandatory or oth¬ 
erwise, restraining such person, his officers, agents, em¬ 
ployees, and representatives, from further violation of such 
provision of this Act or of such rule, regulation, require¬ 
ment, order, term, condition, or limitation, and enjoining 
upon them obedience thereto.” 

“Application fob Enfobcement 

“ (b) Upon the request of the Board, it shall be the duty 
of any district attorney of the United States to whom the 
Board may apply to institute in the proper court and to 
prosecute under the direction of the Attorney General all 
necessary proceedings for the enforcement of the provi¬ 
sions of this Act or any rule, regulation, requirement, or 
order thereunder, or any term, condition, or limitation of 
any certificate or permit, and for the punishment of all 
violations thereof, and the costs and expenses of such prose¬ 
cutions shall be paid out of the appropriations for the ex¬ 
penses of the courts of the United States.” 


“Draft (for circulation to industry) 

“Classification and Exemption of Non-Scheduled 

Opebations 

“PROPOSED AMENDMENT NO. 3 OF SECTION 292.1 
OF THE ECONOMIC REGULATIONS 

“Effective , section 292.1 of the Eco¬ 

nomic Regulations, as amended, is hereby amended in its 
entirety to read as follows: 

(a) Classification of Non-Scheduled Air Carriers. There 
is hereby established a classification of air carriers to be 
known as Non-Scheduled Air Carriers, which classification 
shall include all air carriers which (1) directly engage in 
the operation of aircraft in air transportation and (2) en- 
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gage solely in non-scheduled operations within the areas 
described in paragraph (e) of this section. Within the 
meaning of this section, any operation shall be deemed to 
be non-scheduled if the air carrier does not hold out to the 
public expressly or by a course of conduct that it operates 
one or more aircraft between any designated points regu¬ 
larly or with a reasonable degree of regularity upon which 
aircraft it accepts for transportation, for compensation or 
hire, such members of the public as apply therefor or such 
express or other property as the public offers: Provided, 
however, that an operation between two points shall not be 
deemed to be non-scheduled if the air carrier in fact oper¬ 
ates more than ten round trips per month between such 
points for a period of two consecutive months, except in 
cases where the air carrier can demonstrate that such flights 
between such points for such period were conducted as a 
result of unusual, emergency, or non-recurring conditions, 
and that such flights did not result in the establishment of 
an operation conducted regularly or with a reasonable de¬ 
gree of regularity. Within the meaning of this section a 
‘point 7 shall mean any airport or place where aircraft may 
be landed or taken-off, or an area within a 15-mile radius 
of such airport or place where aircraft may be landed or 
taken-off. 7 7 
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COUNTERSTATEMENT OF QUESTIONS PRESENTED 


The Civil Aeronautics Board, after having first issued a cease 
and desist order with which petitioner did not comply, there¬ 
after suspended and revoked petitioner’s Letter of Registration 
as a Large Irregular Carrier for (1) operating a regular service 
between Miami and Newark in (2) knowing and willful viola¬ 
tion of the Civil Aeronautics Act. In respondent’s view, the 
question which will be dispositive of this case is whether the 
Board’s findings are supported by substantial evidence. 

(i) 
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No. 11,575 

American Air Transport, Inc., petitioner 

v. 
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ON PETITION FOR REVIEW OF ORDERS OF THE CIVIL 
AERONAUTICS BOARD 


BRIEF FOB RESPONDENT 


counterstatement of the case 

Petitioner seeks review of an order of the Civil Aeronautics 
Board which suspended, except for certain military operations, 
the effectiveness of petitioner’s Letter of Registration as a 
Large Irregular Carrier pending final disposition of enforcement 
proceedings against petitioner (J. A. 149,173), and of a subse¬ 
quent order which revoked such Letter of Registration in its 
entirety for knowing and willful violations of the Civil Aero¬ 
nautics Act (J. A. 12, 33). This Letter, expressly subject to 
suspension and revocation, is evidence of a limited exemption 
from the requirements of Section 401 (a) of the Civil Aero¬ 
nautics Act (52 Stat. 987, 49 U. S. C. 481) that carriers obtain 
certificates of public convenience and necessity before engaging 
in air transportation. Since petitioner possesses no other eco¬ 
nomic authority to engage in air transportation, the Board’s 
suspension order precluded petitioner from engaging in air car¬ 
rier operations other than specified operations for the military 
from March 16, 1952, its effective date, until October 17, 1952, 

(l) 
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when stayed by this Court. The revocation order, also stayed 
by the Court, will, on its effective date, require a cessation of 
all air carrier operations. 

Since the fall of 1938, the Board, acting pursuant to the 
power vested in it by Section 416 of the Civil Aeronautics Act 
(52 Stat. 1004,49 U. S. C. 496), has provided by regulation an 
exemption from the certificate requirements of the Act for 
“non-scheduled” or “irregular” air carrier operations. The 
Board has provided this exemption because it felt that non- 
scheduled or irregular services could supplement the regular 
services of the certificated carriers without competing with such 
certificated carriers to the extent that the certificate provisions 
of the Act would be nullified and unsound economic conditions 
created in the industry (J. A. 53). The original non-scheduled 
carriers were so-called “fixed base” operators engaged in air 
transportation to only a limited degree, and chiefly as a by¬ 
product of other air services such as the sale and servicing of 
aircraft, aerial photography, flight instruction, crop dusting, 
and the like. See Investigation of Non-Scheduled Air Services, 
6 C. A. B. 1049,1051 (1946). The air transportation services 
provided by these operators were provided in the small aircraft 
used in their other aeronautical enterprises, and consisted of 
occasional and sporadic “air taxi” and “charter” flights. The 
original exemption regulation (J. A. 34) did not require regis¬ 
tration with the Board as a condition precedent to the exercise 
of the exemption privilege, and defined a non-scheduled car¬ 
rier in part as one which “does not hold out to the public by 
advertisement or otherwise” that it operates regularly or with 
a reasonable degree of regularity between the same points 
(J. A. 35). 

Conditions since the- close of hostilities in World War II, 
when large transport aircraft were made available to civilian 
buyers from war surplus, have been such as to require various 
revisions of and amendments to the exemption regulation. We 
consider only two of these revisions to be pertinent here, 
neither of which in our judgment resulted in any diminution 
in the scope of operations permitted by the carriers insofar as 
the issues presented by this case are concerned. The first such 
revision was promulgated on the basis of an evidentiary record 
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on May 17, 1946, and, effective June 15, 1946, changed the 
definition of a nonscheduled carrier to one which “does not 
hold out to the public expressly or by a course of conduct” that 
it operates regularly or with a reasonable degree of regularity 
between the same points (J. A. 42, 43, Investigation of Nonr 
scheduled Air Services , 6 C. A. B. 1049, 1057 (1946)). The 
other revision, promulgated by rule-making methods effective 
June 10, 1947, required for the first time that carriers availing 
themselves of the exemption privilege should obtain Letters 
of Registration from the Board as evidence of the exemption 
authorization of the carrier (J. A. 45,62). 

The 1947 regulation expressly subjected Letters of Regis¬ 
tration, and the exemption evidenced thereby, “to immediate 
suspension when, in the opinion of the Board, such action is 
required in the public interest” (J. A. 63) and “to revocation, 
after notice and hearing, for knowing and willful violation 
of any provision of the Civil Aeronautics Act ... or of any 
order, rule, or regulation” thereunder (J. A. 63). An “irregu¬ 
lar air carrier” was defined by this regulation to be the same 
as a “nonscheduled” carrier had been defined by the 1946 
regulation, i. e., one which “does not hold out to the public, 
expressly or by a course of conduct” that it operates regularly 
or with a reasonable degree of regularity between the same 
points (J. A. 57). x 

1 Effective May 20, 1949, the Board issued a farther revision of Section 
292.1, which is now designated Part 291 (J. A. 06), terminating the blanket 
exemption granted to large irregular carriers as of June 20, 1949, but 
providing that any such carrier filing an application for individual exemp¬ 
tion prior to such date might continue to operate as before until the Board 
had passed upon its application for exemption, or until its Letter of Regis¬ 
tration was terminated, “whichever shall be earlier” (Section 29L16, 
J. A. 80). 

Petitioner made a timely application for such an exemption. That 
application was tentatively denied on July 31, 1950 (Order No. E-4474), 
and petitioner requested and obtained a hearing thereon (See the certificate 
to the Supreme Court of June 12,1952, in Civil Aeronautics Board, v. Ameri¬ 
can Air Transport , Case No. 11415, for a description of the Board's proce¬ 
dure with respect to individual exemption applications). The prumirwr 
hearing the case recommended on April 24, 1951, that the application be 
denied because of petitioner's demonstrated untrustworthiness in conduct¬ 
ing unlawful regular operations (Tr. 509). Thereafter, upon the insti¬ 
tution of the Board's general investigation, the case was reopened and 
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Petitioner acquired aircraft in May, 1946 (J. A. 218), and 
began operations in June, 1946 (J. A. 218) at a time when, 
the obtaining of a Letter of Registration was not a condition 
precedent to engaging in “nonscheduled” operations but after 
the 1946 revision of the regulation had been promulgated. 
Thereafter, in 1947, it applied for and obtained the Letter of 
Registration then required by the Board as a prerequisite to 
the exercise of the privileges afforded by the exemption regu¬ 
lation, which Letter was issued upon pro forma application 
and without any evidence of operating ability on the part of 
petitioner or need for its services. 2 

On February 15, 1950, after completion of full adjudicatory 
procedures, the Board had issued an order directing petitioner 
to cease and desist from engaging, and from holding out that 
it engaged, in operations between the same two points in excess 
of those permitted by irregular air carriers (J. A. 97,111-115). 
The Board there rejected the contention made by petitioner 
that it was free to operate as regularly as it might choose so 
long as it did not affirmatively represent or. advertise that it 
engaged in regular or scheduled operations (J. A. 107-108). 
The Board also advised petitioner that the cease and desist 
order was applicable to all points between which petitioner 
might choose to operate (J. A. 110-111). The cease and de¬ 
sist order also spelled out with particularity the extent of op¬ 
erations permitted between the same two points over extended 

consolidated therein. Investigation of Air Services by Large Irregular 
Carriers and Irregular Transport Carriers, Board Docket No. 5132 (J. A. 
35, 39). Accordingly, petitioner Is authorized to operate to the same extent 
as previously authorized until the orders under review take effect. 

“Large Irregular Carriers’*, such as petitioner are carriers employing 
large transport aircraft of the type also used in certificated or “scheduled” 
operations. A classification of “SmaU Irregular Carriers” also was estab¬ 
lished by the 1947 revision of the exemption regulation for persons operat¬ 
ing small aircraft of less than 10,000 pounds gross take-off weight (J. A. 
60, 61). This classification of carriers is not involved in this case. 

Large Irregular Carriers are permitted to conduct irregular cargo and 
passenger operations between any points within the United States or within 
United States territory except Alaska, and between any point in the United _ 
States and any point in United States territory including Alaska. Irregular 
cargo operations are permitted between any points in the world, except 
between points within Alaska (J. A. 80 83). 

* See J. A. 62, 63; Cook Cleland Catalina Airtcays v. Civil Aeronautics 
Board, — App. D. C. —, 195 F. 2d 206 (1952). 
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periods of time (J. A. 112, see infra, p. 9, n. 5). Petitioner did 
not seek judicial review of this order. Rather, it shifted its 
operations from between New York and San Juan, the points 
involved in the cease and desist proceeding, to operations be¬ 
tween Miami on the one hand and Newark and Philadelphia 
on the other. These operations greatly exceeded in frequency 
and regularity those which the Board had found to be exces¬ 
sive in the cease and desist proceeding.* 

On November 30,1951, the Board, acting on motion of one 
of its enforcement attorneys (J. A. 122), issued an order di¬ 
recting petitioner to show cause why its Letter of Registration 
should not be revoked for knowing and willful violations of 
the Act (J. A. 118,119). Petitioner also was directed to show 
cause why its Letter of Registration should not be suspended 
during the pendency of the enforcement proceeding, and to 
file a verified answer to the motion for institution of enforce¬ 
ment proceedings which had been filed by the enforcement 
attorney, which answer might allege relevant and material 
new matter by way of defense (J. A. 120). Opportunity also 
was afforded for the filing of affidavits and documentary evi¬ 
dence (J. A. 120). Answer was duly filed by petitioner (J. A. 
135). There were no controverted issues of material fact, and 
oral argument was heard by the Board (J. A. 165). There¬ 
after, on March 5,1952, the Board entered its order (J. A. 149, 
173) suspending petitioner’s Letter of Registration, upon find¬ 
ings that this action was required in the public interest (J. A. 
159). 

Evidentiary hearings on the issue of whether petitioner’s 
Letter of Registration should be revoked were then held (J. A. 
204), an examiner’s report was issued (J. A. 175), and briefs 
were filed with and argument heard by the Board (J. A. 13). 
Assuming arguendo that petitioner’s operations were required 
to be judged in the light of the regulation in effect at the time 
petitioner began operations (J. A. 20, 21), the Board found 

■Petitioner had operated between two and three round-trip flights per 
week between New York tod San Juan during the period embraced in the 
cease and desist proceeding (J. A. 100, n. 2). During the 90-week period 
embraced by this proceeding, it conducted from two to eight round-trip 
flights each week between Miami and Newark, and averaged five and one- 
half round trips for each week (J. A. 15,16). 


that petitioner had conducted regular operations in knowing, 
flagrant and willful violation of the certificate provisions of 
the Act (Section 401) (J. A. 32). The Board further found 
that petitioner had violated the prior cease and desist order 
(J. A. 23), and, by virtue of that violation, had violated Sec¬ 
tion 1005 (e) of the Act (52 Stat. 1023, 49 U. S. C. 645 (e)), 
which commands obedience to Board orders (J. A. 32). The 
Board ordered a revocation of the Letter of Registration upon 
findings that revocation was “the only way we can effectively 
prevent the continuation of such violations as [petitioner] has 
committed” (J. A. 28,29,32,34). 

STATUTES AND REGULATIONS INVOLVED 

Those portions of the Civil Aeronautics Act of 1938,52 Stat. 
973, as amended, 49 U. S. C. 401 et seq., and of the Adminis¬ 
trative Procedure Act, 60 Stat. 237, 5 U. S. C. 1001 et seq., 
which are principally here involved are set forth as an appen¬ 
dix to petitioner’s brief. Other pertinent portions of these 
Acts are cited or quoted in their appropriate place in the text 
of this brief. The various exemption regulations promulgated 
by the Board (14 C. F. R. 292.1 et seq. (Cum. Supp.); 14 
C. F. R. 291 et seq.) are set forth at pp. 34-35 and 42-96 of 
the Joint Appendix to Briefs. 

SUMMARY OF ARGUMENT 

I 

Petitioner does not contend, nor could it, that its operations 
were either irregular or in accordance with the prior cease and 
desist order entered against it. Those regular operations clearly 
constituted a violation of the cease and desist order, and by 
virtue of that fact, a violation of Section 1005 (e) of the Act 
which commands obedience to all effective orders of the Board 
irrespective of whether those orders have been affirmed on 
judicial review. Similarly, petitioner’s regular operations were 
in excess of those permitted by its exemption authority and 
constituted a violation of the certificate provisions of the Act 
(Section 401). Assuming that petitioner’s operations were 
required to be judged in the light of the regulation in existence 
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at the time that petitioner began operations, that regulation 
prohibited the conducting of regular operations between the 
same two points, and did not, as petitioner erroneously con¬ 
tends, permit the conducting of regular operations so long as 
those operations were not affirmatively represented to the pub¬ 
lic as being conducted on a regular or scheduled basis. 

Petitioner was fully aware of the limitations upon its op¬ 
erating authority and of the terms of the cease and desist order, 
yet it deliberately conducted regular operations without regard 
to these factors. Its violations thus were knowing and willful. 

.11 

The Act does not limit the Board to injunction proceedings 
as the only method of coping with carriers who violate their 
operating authority. Exemption authority does not constitute 
an irrevocable franchise, and there was nothing in the 1938 
regulation which would have precluded the Board from termi¬ 
nating the temporary exemption there afforded to petitioner in 
precisely the same manner and for the same reasons that the 
same exemption evidenced by the Letter of Registration was 
terminated. If petitioner was conducting operations under the 
former regulation without the necessity for a Letter of Regis¬ 
tration, that exemption validly was suspended and revoked in 
the Board’s proceedings. If petitioner’s exemption was subject 
to termination only after the imposition of the requirement of 
a Letter of Registration expressly subject to suspension and 
revocation, that requirement validly was imposed by rule-mak¬ 
ing methods. • - ‘' 

III 

Although the cease and desist order satisfied all requirements 
of the Administrative Procedure Act relating to notice and an 
opportunity to adjust operations prior to institution of the en¬ 
forcement proceeding, no such notice was required since pe¬ 
titioner’s violations were willful. The Board did not err in 
refusing to consider whether petitioner’s illegal operations were 
responsive to a public need, and if so, to authorize those op¬ 
erations, since the Act and the public interest require that car¬ 
riers abide by the limitations upon their operating authority 
until changes are made therein. 
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ARGUMENT 

Introduction 

Petitioner challenges the validity of both the Board’s sus¬ 
pension and revocation orders. Both orders presently have in¬ 
dependent vitality, as attested by the fact that both were stayed 
by the Court pending their review. 4 Since the contentions 
made by the petitioner are addressed to both orders, we do not 
differentiate between those orders, and address our argument 
only to those specifications of error contained in the petition 
for review which are relied upon in petitioner’s brief. (See 
Rule 17 (i) of the Rules of the Court.) 

L Petitioner conducted regular operations in knowing and 
willful violation of the Civil Aeronautics Act, and no retro¬ 
active standards of regularity were applied by the Board 
in judging petitioner’s operations 

A. Petitioner conducted regular operations in violation of 
Section 1005 (e) of the Act. 

4 Petitioner’s Letter of Registration was suspended “until final disposition 
of the proceedings in this [Board] Docket” (J. A 173). These proceedings 
will not be finally disposed of until a final order of the Board becomes ef¬ 
fective therein, or until the Court enters an order directing that the enforce¬ 
ment proceeding be vacated. Cf. National Labor Relations Board v. Weirton 
Steel Co., 135 F. 2d 494, 498 (C. A 3, 1943); see Section 1006 of the Act 
(52 Stat 1024, 49 U. S. C. 646). 

Petitioner does not challenge the procedure followed by the Board in en¬ 
tering the suspension order, which procedure was that heretofore specified 
and approved by the Court in suspension cases. Standard Airtimes v. Civil 
Aeronautics Board, 85 App. D. C. 29,177 F. 2d 18 (1949); New England Air 
Express v. Civil Aeronautics Board, — App. D. C. —, 194 F. 2d 894 (1952). 
As indicated by the cited decisions, the suspension order was immediately 
re viewable, and the 60-day period within which to seek independent review 
of that order (see Section 1006) long since has expired. _ ; 

” However, by analogy to the situation which exists in the case of a judicial 
grant or denial of interlocutory relief which may be appealed but from which 
no appeal is taken, we assume that petitioner may now obtain review of the 
merits of the suspension order as an incident to review of the revocation 
order notwithstanding its failure to seek independent review of the suspen¬ 
sion order within the statutory period. See AAR Realty Co. v. Northwest¬ 
ern Mut. Life Insurance Co., 95 F. 2d 703,707 (C. A 8,1938) ; Victor Talking 
Machine Co. v. George, 105 F. 2d 697,699 (C. A 3,1939), cert. den. 308 U. S. 
611 (1939); Bingham Pump Co. v. Edwards, 118 F. 2d 338 (C. A 9, 1941), 
cert. den. 314 U. S. 656 (1941). 
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During 1951, petitioner conducted operations northbound 
between Miami and Newark on almost every day except Tues¬ 
day, and southbound on almost every day except Wednesday 
(J. A. 194-195). During the 99-week period embraced by this 
proceeding, it conducted from two to eight round-trip flights 
each week between Miami and Newark, for an average of five 
and one-half round-trip flights during each week (J. A. 15,16). 
These operations, analyzed in detail by the Board in the light 
of the requirements of the cease and desist order (J. A. 15-17), 
obviously constituted a violation of that order, 5 and in turn 
constituted a violation of Section 1005 (e) of the Act which 
commands obedience to all effective Board orders. 

Petitioner recognizes that its operations were not in accord¬ 
ance with the cease and desist order, and further recognizes 
that Section 1005 (e) of the Act in terms commands obedience 
to all Board orders (Br. p. 15).* However, petitioner seeks to 
engraft an exception into the requirements of Section 1005 (e) 
in the case of cease and desist orders entered pursuant to Sec¬ 
tion 1002 (c) of the Act (52 Stat. 1018, 49 U. S. C. 642 (c)) 
which have not been the subject of judicial review. No such ex¬ 
ception exists; the statutory command of obedience to all effec¬ 
tive Board orders is plain and unequivocal. Petitioner errone¬ 
ously supposes (Br. p. 18) that it had the option of seeking 
review of the cease and desist order from a Circuit Court or 
awaiting Board enforcement action in a District Court and then 
obtaining review of that order without any necessity for interim 

* The cease and desist order entered against petitioner had directed it to 
refrain from conducting operations (J. A. 112)— 

• • * regularly or with a reasonable degree of regularity, which 
regularity is reflected by the operation of a single flight per week on 
the same day of each week between the same two points, or is reflected 
by the recurrence of operations of two round-trip flights, or flights vary¬ 
ing from two to three or more such flights, between any same two points 
each week in succeeding weeks, without there intervening other weeks 
or approximately similar periods at Irregular but frequent intervals 
during which no such flights are operated so as thereby to result in 
appreciable definite breaks In service '* * * 

* Section 1005 (e) (52 Stat. 1023, 49 U. S. a 645 (e)) provides: "It shall 
be the duty of every person subject to this Act, and its agents and employees, 
to observe and comply with any order, rule, regulation, or certificate issued 
by the [Board] under this Act affecting such person so long as the same 
shall remain in effect” 


compliance with the order, and that its failure to seek review of 
that order from a Circuit Court within the statutory period did 
not render the matters embraced in the order res adjudicata 
against it so that the Board was again required to consider the 
merits of the cease and desist order prior to finding that such 
order had been violated. 

Exclusive jurisdiction to review orders of the Board is con¬ 
ferred upon Circuit Courts by Section 1006 of the Act (52 Stat. 
1024,49 U. S. C. 646), and District Courts thus may not enter¬ 
tain attacks on the merits of Board orders in District Court 
proceedings to enforce those orders instituted pursuant td 
. Section 1007 of the Act (52 Stat. 1025,49 U. S. C. 647). 7 This 
prohibition against an attack on the merits of a Board order 
in a District Court proceeding for enforcement, coupled with a 
failure to seek review of that order in a Circuit Court within 
the 60-day statutory period, carries with it the corollary that 
the matters contained in the enforcement order may be re¬ 
garded as res adjudicata as to the person against whom the 
order was directed. See United States v. Piuma, 40 F. Supp. 
"119,122 (S. D. Calif., 1941), afi’d 126 F. 2d 601 (C. A. 9,1942), 
cert. den. 317 U. S. 637 (1942). The Board did not err in 
refusing to again examine into the merits of the cease-and-de¬ 
sist order in determining that a violation of Section 1005 (e) 
had occurred (J. A. 22), and petitioner plainly violated that 
Section. * 

B. Petitioner conducted regular operations in violation of 
Section 401 of the Act. 

The Board again took cognizance of petitioner’s contentions 
that it was entitled to conduct operations under the regula- 

. v- ; 7 Pacific Northern Airlines v. Alaska Airlines, 80 F. Supp. 592, 609 (D. C. 
Alaska, 1948); cf. White v. Johnson, 2S2 U. S. 367, 373, 374 (1931); Sun¬ 
shine Coal Co. v. Adkins, 310 U. S. 381, 404 (1940) ; United States v. Ruzicka, 
329 U. S. 287 (1946) ; Piuma v. United States, 126 F. 2d 601 (C. A. 9, 1942), 
cert. den. 317 U. S. 637 (1942); Interstate Commerce Commission v. Con¬ 
solidated Freight Ways, 41 F. Supp. 651, 655 (D. N. D. 1941); Interstate 
Commerce Commission v. G. d M. Motor Transfer Co., 64 F. Supp. 302 
(W. D..N. C. 1945). The Administrative Procedure Act also recognizes that 
review may not. be had in enforcement cases where “prior, adequate, and 
exclusive opportunity for such review is provided by law.” Section 10 (b) 
(60 Stat. 243, 5 U. S. C. 1009 (b)); See Attorney General’s Manual on the 
Administrative Procedure Act, p. 99. 
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tion in effect at the time that it began operations and that it , , 
was entitled to operate regularly so long as it did not advertise 
or affirmatively represent that it conducted regular or sched- „ 
uled operations* Assuming arguendo that the regulations in;, 
effect when petitioner began operations were controlling, the > 
Board found that both representations of regularity and actual , 
regularity in operations were equally prohibited to petitioner at k 
that time, and that petitioner through course of conduct had 
held out, and had operated, a regular service (J. A. 20-21,162). ' 
Thus, contrary to petitioner’s assertions (Br. p. 8), the Board 
did find that petitioner had operated beyond the scope of its 
initial operating authority in violation of Section 401 of the Act, 
a finding which was correct.* 

The 1938 exemption regulation had defined a non-scheduled 
air carrier as one which (J. A. 35) 

“does not hold out to the public by advertisement or 
otherwise that it will operate one or more airplanes be¬ 
tween any designated points regularly or with a reasonable 
degree of regularity, upon which airplane or airplanes it 
will accept for transportation, for compensation or hire, 
such members of the public as may apply therefor or such 
express or other property as the public may offer.” 

On May 17,1946, upon the basis of an evidentiary record and 
prior to the time that petitioner began operations, the regula¬ 
tion was amended in pertinent part to define, effective June 15, 
1946, a non-scheduled carrier as one which “does not hold out to 
the public expressly or by a course of conduct that it op- 

*The Board in its cease and desist proceeding had resolved adversely 
to petitioner its contention that it could operate regularly under the regula¬ 
tion in effect when operations were begun (J. A. 107-108), and further had 
directed petitioner by the cease and desist order to confine its operations 
to those permitted by all Irregular air carriers (see infra, p. 15). These 
matters accordingly could have been considered by the Board, and properly 
may be considered by the Court, as ret ad judicata against petitioner (supra, 
p. 10), and the Court need not inquire further into petitioner's contentions 
concerning its operating authority. 

* Section 401 (52 Stat. 967,49 U. S. C. 481) makes unlawful the conducting 
of any air transportation operations other than those specifically authorized 
by the Board. Operations by irregular air carriers in excess of those author¬ 
ized by the exemption regulation constitute a violation of Section 401. Civil 
Aeronautics Board v. Modem Air Transport, 179 F. 2d 622 (CL A. 2,1950). 1 


It¬ 


erates . . .” J. A. 43, Investigation of Non-Schedided Air 
Services, 6 C. A. B. 1049,1058 (1946). We regard these defi¬ 
nitions as synonymous, and neither definition permitted a car¬ 
rier to operate regularly so long as it did not expressly represent 
that it engaged in such operations. The Board had interpreted 
the 1938 regulation as precluding regular operations in that the 
conducting of such operations constituted a holding out of reg¬ 
ularity by course of conduct. Investigation of Non^Schedvled 
Air Service, supra, 6 C. A. B. at p. 1055; Page Airways, Inc., In - 
vestigation, 6 C. A. B. 1061,1067-1068 (1946). Certainly that 
fact was made clear by the 1946 revision which we think to be 
the version of the regulation under which petitioner’s “rights” 
initially accrued. And that revision was lawfully promul¬ 
gated even under petitioner’s views as to the requirements 
which the Board must follow in making changes in the regu¬ 
lations. 10 

In any event, the Board’s interpretation of the 1938 regu¬ 
lation was correct. A holding out of regular operations may be 
accomplished just as effectively by course of conduct as by 
direct advertising, 11 and that regulation precluded such a hold- 

* Petitioner asserts a license privilege through user, and accordingly its 
“rights” should not be regarded as having accrued prior to the time opera¬ 
tions were begun. At that time, sometime in June 1946, the 1946 revision had 
been promulgated. As indicated above, we do not believe that the 1946 revi¬ 
sion represented any substantive change in the definition of a nonscheduled 
carrier. If it did, petitioner nevertheless was bound thereby because (1) it 
took the situation as it found it when it began operations (Air Transport 
Associates v. Civil Aeronautics Board, App. D. C., Case No. 11,260, decided 
July 10,1952) and (2) the revision was lawfully promulgated even under pe¬ 
titioner’s views, as to the requirements which the Board must follow in 
making changes in the regulation. The revision was promulgated after 
a full-scale Investigation into the activities of non-scheduled carriers for 
the purpose of determining, inter alia, “the desirability of revising or ter¬ 
minating the general exemption regulation . . .”. Evidentiary hearings 
were held concerning industry practices and procedures, an examiner’s re¬ 
port issued, and oral argument heard by the Board. Investigation of Non- 
Scheduled Air Services, 6 C. A. B. 1049 (1946). The fact that petitioner 
was not a party to this proceeding is irrelevant in this latter respect. It 
was not in existence and therefore could not have been a party, and it came 
into existence in sufficient time to have filed a petition for rehearing in the 
investigation. 

“See e. g., Brady Transfer and Storage Company v. United States, 80 
F. Supp. 110,115 (n. 4) (S. D. Iowa, 1948), afTd per curiam, 335 U. S. 875 
(1948). 
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* t 

ing out “by advertisement or otherwise.” Indeed, the inter¬ 
pretation of the regulation to preclude both express represents^ 
tions of regularity and actual regularity in operations was both ‘ 
self-evident and the only one consistent with the statutory 
scheme for regulating air transportation. The Board in adopt¬ 
ing its regulation was providing for infrequent and irregular 
services (see J. A. 52), and not, as petitioner erroneously con¬ 
tended in the cease and desist proceeding before the Board 
(J. A. 107), a method whereby regular services could be pro¬ 
vided by non-certificated carriers through the device of em- v 
ploying other persons to “hold out” the service. *. . . 

The 1938 definition was simply that of a common carrier, as 
counsel for petitioner conceded at the oral argument before 
the Board (J. A. 291-292). A carrier may become a common 
carrier through course of conduct in accepting members of the 
public for transportation. 12 Petitioner admitted that it was a 
common carrier (J. A. 164), and the record demonstrates that 
it was a common carrier in that its services were made available 
to the traveling public. 18 Both the 1938 regulation and the 
1946 revision plainly prohibited the conducting of common 
carrier services regularly between the same points. This per¬ 
missible interpretation by the Board of its own regulation is of 
controlling weight. Bowles v. Seminole Rock Co., 325 U. S. 
410, 414 (1945). The Board correctly held in both the cease 
and desist proceeding and in this proceeding (J. A. 108,21,162) 
that the addition of the words “does not operate” to the defi¬ 
nition of an irregular air carrier in 1948 was merely an editorial 
change not affecting the substance of the regulation. 14 

" E. g. y Alaska Air Transport v. Alaska Airplane Charter Co., 72 F. Supp. 
609 (D. C. Alaska, 1947); State v. Rosenstein , 217 Iowa 985, 252 N. W. 251 
(1934); Bingamon v. Public Service Commission, 105 Pa. S. 272,161 AtL 892 '• 
(1933). * 

* Actually the record in this proceeding would have supported a finding 
that petitioner affirmatively held out to the public that it operated regular ' 
services. See J. A. 220, 224. . _ . 

“Regulation Serial No. ER-128, adopted June 9, 1948, by rule-making 
methods, revised the definition of an irregular air carrier as follows: “does 
not operate, or hold out to the public expressly or by course of conduct,” 
etc. (J. A. 65). ... ^ v;/ 

' The Board also stated in effect in a footnote in its opinion if any 
substantive change had been made In the definition of an irregular air car¬ 
rier, that change nevertheless was binding on petitioner (J. A. 20). We 
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C. The Board did not apply retroactive standards of regu¬ 
larity in judging petitioner's operations. 

In addition to contending that the Board erred in holding 
that it could not operate regularly, petitioner also complains 
of the standards applied by the Board in determining regu¬ 
larity. 19 Even if it be assumed, as petitioner contends (Br. 
p. 11), that the Board’s criteria for determining regularity 
were formulated after petitioner began operations and that 
such standards should not have been applied to it, that assump¬ 
tion would not benefit petitioner. The Board’s ultimate find¬ 
ing was that petitioner “conducted a regular . . . service 
between” Miami and Newark (J. A. 14). Petitioner’s operas 
tions clearly were regular within the commonly accepted mean¬ 
ing of the term, and petitioner does not contend that they were 
not. Indeed, petitioner conceded in the cease and desist pro¬ 
ceeding that the operations there involved “formed a regular 
pattern of flights” (J. A. 100), and certainly the operations here 
involved were operated with even greater regularity. If the 

believe this dictum to be correct. Assuming arguendo that the original 
nouscheduled carriers could operate as regularly as they pleased so long 
as no affirmative holding out of regularity was made, and that this type 
of operation also was permissible under the 1946 revision, it is apparent that 
such operations with large transport-type aircraft would have a disastrous 
effect upon the regulatory scheme of the Act, and were never intended by 
the Board. The imposition of additional restrictions designed to limit op¬ 
erations to the type for which operationg authority was initially granted 
does not constitute a legal alteration of a license privilege. United States 
v. Rock Island Motor Transit Co., 340 U. S. 419, 443, 449 (1950). The defi¬ 
nition adopted in 1948 at most was an amendment which defined the terms 
of the regulation in a manner which certainly was neither arbitrary nor 
capricious. See the certificate to the Supreme Court issued by this Court 
on June 12, 1952, in Civil Aeronautics Board v. American Air Transport, 
Case No. 11,115. And certainly no useful purpose would have been served 
by holding evidentiary hearings on this change, apart from the lack of legal 
necessity therefor. 

* It is by no means dear that the petitioner is entitled to urge this objec¬ 
tion to the Board’s order. Although complaining generally of the application 
to it of the later versions of the exemption regulation, the thrust of peti¬ 
tioner's contentions before the Board was that the Board had changed the 
regulation in such manner that regular operations were no longer permitted. 
Cl. Seaboard d Western Airlines v. Civil Aeronautics Board, 87 App. D. C. 78, 
183 F. 2d 975 (1950); Neic England Air Express v. Civil Aeronautics Board, 
-App. D. C.-, 194 F. 2d 894 (1952). 




Board erred in analyzing petitioner’s operations in the light 
of its established criteria for determining regularity embodied 


in the cease and desist order, that error was harmless, v Peti- 
tioner’s operations were regular under any standard, and peti¬ 
tioner has pointed to no actual or conceivable standard which 
would impel a different conclusion. : “•' - • •' v : 


Actually the Board’s standards for determining regularity 
represent the Board’s interpretation of the extent of operations 
permitted under the regulation from its inception. In In- 
vestigation of Non-Scheduled Air Services , 6 C. A. B. 1049 
(1946), released before petitioner began operations, the Board 
announced its interpretation of the scope of permissible opera¬ 
tions on the basis of evidence of industry practices, in much the* 


same manner as did the Interstate Commerce Commission with 


respect to irregular route operators in Brady Transfer and 
Storage Company v. United States, 80 F. Supp. 110 (S. D. Iowa, 
1948) aff’d. per curiam , 335 U. S. 875 (1948); cf. Securities and 
Exchange Commission v. Chenery Corp ., 332 U. S. 194 (1947). 
That interpretation was embodied in more precise form in the 
cease and desist order entered on March 14,1947, in the Trans- 
Caribbean Air Cargo Lines Case, Board Docket No. 2593. See 
J. A. 47, 68; cf. Gibson Wine Company v. Snyder ,—App. 
D. C.—194 F. 2d 329 (1952). The cease and desist order en¬ 
tered against petitioner was identical to the Trans-Caribbean 
order. Except for the “three and eight” trip regulation in¬ 
volved in Civil Aeronautics Board v. American Air Transport , 
App. D. C., Case No. 11,115, not involved here, the “standards 
of regularity” announced in the Investigation report have re¬ 
mained unaltered to the present time. Carriers cannot operate 
irregularly without there being “breaks” in services, and opera¬ 
tions over regular routes have never been permitted by irreg¬ 
ular carriers. Petitioner’s contentions that the Board has im¬ 
posed ever increasing restrictions on the scope of operations 
permitted simply are untrue, in addition to being irrelevant. >• 


D. Petitioner's violations were knowing and willful. ,, 

Petitioner was fully aware of the Board’s views concerning 
the extent of operations permitted by irregular air carriers, 
and of the terms of the cease and desist order (J. A. 244, 245, 


246,254). Moreover, the Board had advised petitioner at the 
time of the cease and desist proceeding that it was required to 
conform its operations to those permitted by its exemption au¬ 
thority irrespective of its views that excessive services were 
required to meet a public need (J. A. 109), and irrespective of 
whether other carriers might also be conducting excessive 
operations (J. A. 109). Rather than confining its operations to 
those permitted, it conducted operations which it knew were in 
excess of those which were authorized (J. A. 243, 245, 247). 
Petitioner thus either intentionally disregarded both the limi¬ 
tations on its operating authority and the Board’s cease and 
desist order or was plainly indifferent to those requirements. 
This was willfulness. United States v. Illinois Central R. C<f., 
303 U. S. 209, 242, 244 (1938); Air Transport Associates v. 
Civil Aeronautics Board, App. D. C., Case No. 11,260, decided 
July 10,1952; Hughes v. Securities and Exchange Commission, 
85 App. D. C. 56,174 F. 2d 969,976,977 (1949). 

Nor is petitioner aided in this respect by its contentions that 
it could not understand the extent of permissible operations 
(J. A. 21), that a bona fide doubt existed on its part as to 
whether the Board’s requirements were applicable to it (J. A. 
25), and that it assumed that its operations were lawful 
since no formal notice was given that the cease and desist order 
was being violated (Br. p. 22, J. A. 29). Petitioner’s operations 
were regular or reasonably regular within any meaning of the 
term. Further, the cease and desist order, embodying as it did 
the terms of the Trans-Caribbean order, advised petitioner with 
legal certainty and definity of the scope of permissible opera¬ 
tions. 1 * The fact that petitioner may have believed that it 
was right and the Board wrong as to the limits of operating 
authority does not render petitioner’s conduct any the less will- 

M Air Transport Associates v. Civil Aeronautics Board, supra; Civil 
Aeronautics Board v. Modem Air Transport , 179 P. 2d 622 (C. A. 2, 1950). 
In the District Court case involving Modern, Judge Coxe had held that 
Modem’s operations, three or four round trips per week, were in violation 
of the plain terms of the Board’s regulation without regard to the Trans- 
Caribbean formula, stating with respect to the term “regularly or with a 
reasonable degree of regularity” (81F. Supp. 803,806): 

“It is true that this language is general, but it certainly is not vague 
and indefinite. . 
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ful (Hughes v. Securities and Exchange Commission, supra; 
Air Transport Associates v. Civil Aeronautics Board, supra), 
particularly since petitioner could have obtained a determina¬ 
tion of the correctness of its views by seeking review of the 
Cease and desist order. 

Petitioner had no basis for asserting a belief that its operas 
tions were lawful because the Board had not again formally 
advised it to the contrary. The very fact that petitioner stated 
in its flight reports that “excessive flights” were operated 
during particular quarters demonstrates that petitioner knew 
that its operations were unlawful (see J. A. 245, 297); More¬ 
over, in tentatively denying petitioner’s application for indi¬ 
vidual exemption (supra, p. 3, n. 1), the Board had specifically 
advised petitioner that its operations were in violation of the 
cease and desist order (J. A. 24). 17 And the failure of the Board 
to formally advise petitioner in writing that its operations were 
excessive and in violation of the cease and desist order neither 
condoned those violations nor estopped the Board from pro¬ 
ceeding against petitioner. The principles of condonation and 
estoppel have no application to proceedings of this nature. 
Federal Communications Commission v. Broadcasting Service 
Organization, 337 U. S. 901 (1949), reversing per curiam Broad¬ 
casting Service Organization v. Federal Communications Com¬ 
mission, 84 App. D. C. 152,171 F. 2d 1007,1014,1015 (1948); 
c/. Montana Power Co. v. Federal Power Commission, 87 App. 
D. C. 316, 185 F. 2d 491, 497 (1950), cert. den. 340 U. S. 947 
(1950). " .V 

” This order was entered on July 31,1950. Thereafter, hearings were held 
on petitioner’s application for individual exemption, and one of the principal 
issnes was whether petitioner was abiding by the Board’s requirements and 
thus could be entrusted with continued exemption authority. On April 24, 
1951, the examiner hearing the case recommended a denial of that applica¬ 
tion on findings that petitioner’s past regular operations reflected adversely 
on its fitness to abide by regulatory requirements. The Board was asked to 
take official notice of this report, but did not do so (Tr. 509). The record 
also discloses a verbal warning to one of petitioner’s officers that operations 
were in violation of the cease and desist order (j. A. 259, 276). Further, on 
November 8,1951, petitioner requested the Board to change its regulation so 
as to permit it to continue to operate, as it had in the past ( J. A. 115,117), 
again demonstrating its knowledge that it was violating the Act 
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IL Petitioner's exemption authority was subject to suspension 

and revocation 

The fact that the Board is authorized by Section 1007 of 
the Act (52 Stat. 1225, 49 U. S. C. 647) to seek judicial en¬ 
forcement of the Act and requirements thereunder imposes no 
barrier to the suspension and revocation of exemption authority 
for activities which might have been the subject of injunction 

proceedings (Pet. Br. pp. 15, 20, 21). The Board is expressly 
authorized to terminate certificate authority for failure to com¬ 
ply with Board cease and desist orders (Section 401 (h), 52 
Stat. 987,49 U. S. C. 481 (h)), and an exemption from the cer¬ 
tificate requirements of the Act is of no greater dignity than a 
certificate. Exemption authority does not constitute an irre¬ 
vocable franchise or even property. Cook Cleland Catalina 

Airways v. Civil Aeronautics Board, -App. D. C.-, 195 

F. 2d 206 (1952); Standard Air Lines v. Civil Aeronautics 
Board, 85 App. D. C. 29,177 F. 2d 18 (1949). The authority 
conferred upon the Board by Section 416 to classify air car¬ 
riers and to exempt them from “time to time” from the require¬ 
ments of the Act, and the power conferred by Section 1005 (d) 
(52 Stat. 1023, 49 U. S. C. 645 (d)) to “suspend or modify its 
orders upon such notice and in such manner as it shall deem 
proper,” coupled with the general powers of the Board to act in 
such manner as to best effectuate the purposes of the Act (Sec¬ 
tion 205) (a), 52 Stat. 984, 49 U. S. C. 425 (a)), confer abun¬ 
dant statutory authority on the Board both to terminate, and 
to provide for the termination, of individual exemption au¬ 
thority for good cause shown. Cj. American Broadcasting Co. 

v. Federal Communications Commission, -App. D. C.-, 

191 F. 2d 492,498 (1951).“ Moreover, the Board’s proceeding 
was not for the purpose of enforcing the cease and desist order, 
but for the purpose of enforcing the provisions and purposes of 
the Act. 

“ Cf. "National Broadcasting Co. v. United States, 319 U. S. 190, 223-224 
(1943), wherein the Court rejected the contention that Commission regula¬ 
tions which accomplished a result permissible under the Communications 
Act which might also have been accomplished through an antitrust action 
constituted an improper attempt by the Commission to enforce the antitrust 
laws. See also Federal Communications Commission v. WOKO, 329 U. S. 
223, 228 (1946). 
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Equally lacking in merit is petitioner’s contention that its 
exemption authority could not be terminated in any event be¬ 
cause the requirement of a Letter of Registration subject to 
termination was imposed by rule-making methods (Br. p. 18). 
There was nothing in the regulation as it existed prior to 1947 
which would have precluded the Board from terminating the 
exemption there afforded to petitioner in precisely the same 
manner and for the same reasons that the same exemption 
evidenced by the Letter of Registration was terminated. The 
regulation was in terms temporary (J. A. 34, 42) and the au¬ 
thority conferred thereby was to continue only until further 
action by the Board (J. A. 34). The Board thus could either 
have suspended or terminated the exemption conferred upon 
any individual carrier by the earlier regulation for good cause 
shown, irrespective of the fact that express conditions relating 
to termination in individual cases were not included therein. 
Sections 205 (a), 416, 1005 (d), supra. Assuming the neces¬ 
sity for an adjudicatory hearing prior to such an action, that 
requirement was met here. If petitioner was conducting opera¬ 
tions under the 1938 regulation without the necessity for a 
Letter of Registration, that exemption validly was terminated 
as to petitioner in this case. 

Even if it should be thought that the exemption authority 
conferred by the regulations in force prior to 1947 was not sub¬ 
ject to termination in individual cases in the absense of express 
provisions therefor, an adjudicatory hearing nevertheless was 
not required as a condition precedent to imposing conditions for 
termination. Neither the Civil Aeronautics Act nor the Ad¬ 
ministrative Procedure Act require the holding of evidentiary 
hearings prior to terminating or conditioning exemption au¬ 
thority. Cook Cleland Catalina Airways v. Civil Aeronautics 
Board, -App. D. C.-, 195 F. 2d 206 (1952). And cer¬ 

tainly the imposition of conditions providing an orderly method 
for the termination of individual exemption authority were 
not required to be preceded by adjudicatory hearings as a mat¬ 
ter of constitutional necessity. The imposition of these condi¬ 
tions constituted rule-making in every sense of the term. The 
conditions did not impose any limitation upon the scope of op¬ 
erating authority or have any retroactive effect, but rather 
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operated prospectively to provide for a future contingency 
which might or might not have occurred, namely, that the 
holder of a Letter of Registration would violate the Act. Pe¬ 
titioner in effect concedes the nonadjudicatory character of this 
action by its statement that it was not immediately affected by 
these requirements and thus could not have sooner sought re¬ 
view thereof (Br. p. 19) ” 

III. The procedures followed by the Board were proper, and 
petitioner was not subjected to any arbitrary or discrimina¬ 
tory treatment 

A. The Board was not required as a condition precedent to 
instituting the enforcement proceeding to give petitioner fur¬ 
ther notice and opportunity to adjust operations. 

The cease and desist order entered by the Board certainly 
constituted written notice and an opportunity to adjust opera¬ 
tions within the meaning of Section 9 (b) of the Administrative 
Procedure Act, and no more than one such notice is required.* 
Apart from these facts, the provisions of Section 9 (b) are in¬ 
applicable to cases of willfulness. Petitioner’s violations were 
clearly willful, and thus no written notice was required from 
the Board prior to the institution of the suspension and revoca¬ 
tion proceeding. Air Transport Associates v. Civil Aeronautics 
Board, supra; New England Air Express v. Civil Aeronautics 
Board, -App. D. C.-> 194 F. 2d 894 (1952). 

* Petitioner does not contend that it lacked notice of the Board’s proposal 
to require Letters of Registration as evidence of exemption authority and 
to amend its regulation to provide for suspension and revocation of that 
authority, or that it was denied the opportunity either to submit written 
comments or to argue orally before the Board concerning that proposal. See 
J. A. 51; cf. Cook Cleland Catalina Airways v. Civil Aeronautics Board, 
supra. 

* Section 9 (b) (60 StaL 242, 5 U- S. C. 1008 (b)) provides in pertinent 
part: 

“Except in cases of willfulness or those in which public health, in¬ 
terest, or safety requires otherwise, no withdrawal, suspension, revoca¬ 
tion, or amendment of any license shall be lawful unless, prior to the in¬ 
stitution of agency proceedings therefor, facts or conduct which may 
warrant such action shall have been called to the attention of the 
licensee by the agency in writing and the licensee shall have been ac¬ 
corded opportunity to demonstrate or achieve compliance with all law¬ 
ful requirements.’* 
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B. The Board did not err either in refusing to consider 
whether petitioner’s operations were responsive to a public need 
or in refusing to consolidate the enforcement proceeding with 
any of the various applications for other operating authority 
filed by petitioner. 

The contentions that the Board erred in not receiving evi¬ 
dence as to whether petitioner’s operations were responsive to 
a public need (Br., p. 24), in refusing to consolidate an earlier 
filed certificate application into the enforcement proceeding 
(Docket 3721, Br. p. 23), and in refusing to consolidate the 
enforcement proceeding with petitioner’s applications for in¬ 
dividual exemption or certificate authority in lieu of its Letter 
of Registration pending in Docket No. 5132 (Br., p. 23), are 
identical to the contentions heretofore urged to the Court in 
Air Transport Associates v. Civil Aeronautics Board, Case No. 
11,260, decided July 10,1952. Those contentions were rejected 
by the Court in that case at the time of decision, and a peti¬ 
tion for rehearing addressed almost entirely to these issues 
was denied. Petitioner’s contentions should be similarly 
rejected. 

Those contentions, like Air Transport’s, are essentially that 
any carrier is entitled to inaugurate operations over a route of 
its own selection without prior authorization, and thereafter 
to continue such operations unless and until found to be un¬ 
responsive to a public need. But the Civil Aeronautics Act 
contemplates that authorization to engage in air transporta¬ 
tion shall be obtained in advance of inaugurating operations, 
mid not subsequent thereto. Orderly procedure precludes the 
consideration of such issues in an enforcement case. It is in 
the public interest that carriers abide by the limitations upon 
their operating authority until such time as changes are made 
therein by the agency charged by Congress with the duty of 
prescribing the nation’s air service pattern, and the Board 
clearly is acting in the public interest in insisting upon this 
principle. Cf. Brady Transfer & Storage Co. v. United States, 
80 F. Supp. 110, 118 (S. D. Iowa, 1948), affid 335 U. S. 875 
(1948)); Federal Communications Commission v. Broadcasting 
Service Organization, supra. 

The Board was not required to permit, nor could it permit, 
petitioner to continue its flagrantly illegal operations pending 
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the lengthy period of time necessary for disposition of the Ir¬ 
regular Air Carrier Investigation in Docket No. 5132, or for 
disposition of petitioner’s certificate application for Boston- 
New York-Washington-Miami service (Docket No. 3721)“ 
Further, no showing has been made that the Board acted un¬ 
reasonably in not having acted earlier on any of petitioner’s 
various applications for operating authority, nor is that ques¬ 
tion of any relevancy to the question of whether petitioner’s 
Letter of Registration should have been revoked. 22 

CONCLUSION 

Upon the basis of the foregoing reasons and authorities, the 
Board’s orders should be affirmed, and the stay heretofore en¬ 
tered with respect to those orders dissolved forthwith. 

Respectfully submitted, 

Emory T. Nunneley, Jr., 

General Counsel, 

John H. Wanner, 

Associate General Counsel, 

Civil Aeronautics Board, 

Washington 25, D. C. 

James L. Highsaw, Jr., 

Chief, Litigation and Research Division, 

0. D. OzMENT, 

Attorney, Civil Aeronautics Board, 

Washington 25, D. C. 

” Petitioner does not complain of the Board’s refusal to accept its offers 
of settlement of the proceeding, a matter resting within the discretion of 
the Board. Sieged Co. v. Federal Trade Commission, 327 U. S. 608, 612 

(1946); Cf. Federal Power Commission v. Idaho Power Co., -U. S.- 

(Nov. 10.1952, 21 L. W. 4005, 4006). 

“Actually the Board has heretofore afforded petitioner an opportunity 
for hearing on one of its certificate applications. An application for service 
between San Juan and New York (Docket No. 3428), filed on July 28,1948, 
was consolidated for hearing with the Additional Service to Puerto Rico 
Case on October 13, 1948, and dismissed for lack of prosecution on July 21, 
1949. 

Petitioner also ascribes error to the Board in refusing to receive evidence 
of the activities of other irregular carriers (Br. p. 26). The Board properly 
pointed out that (J. A. 26) “assuming that respondent could prove that 
other irregular air carriers were operating in excess of the permissible 
frequency and regularity, such a circumstance would hardly excuse [peti¬ 
tioner’s] violations.” 
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IN THE 

United States Court of Appeals 

For the District op Columbia Circuit 


No. 11,575 


American Air Transport, Inc., Petitioner, 


v. 

Civil Aeronautics Board, Respondent. 


On Petition for Review of Orders 
Of the Civil Aeronautics Board 


REPLY BRIEF FOR PETITIONER 


Respondent’s brief attempts to have this Court decide— 
not whether the Civil Aeronautics Board acted properly— 
but whether the Court would have acted as the Board acted, 
if the Court were the Board. That attempt confuses the 
academic with the actual 

Petitioner contends that it holds a license. Respondent 
tacitly concedes this contention saying, merely “Exemption 
authority does not constitute an irrevocable franchise.” 1 
The petitioner admits that its license is not irrevocable. 

That contention, concession and admission should “put 
the parties’ heads together.” The question which remains 
is whether the respondent has proceeded lawfully in at¬ 
tempting to revoke the petitioner’s license. 


I Respondent’s Brief p. 7. 
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The petitioner says, ‘ ‘ The Administrative Procedure Act 
and the Civil Aeronautics Act require an adjudicatory-type 
hearing before the Board can [so] alter licenses’ 7 and “no 
such hearing has been concluded. 7 72 The respondent, tacitly 
conceding that no such hearing was concluded, says “Nei¬ 
ther the Civil Aeronautics Act nor the Administrative 
Procedure Act require the holding of evidentiary hearings 
prior to terminating or conditioning exemption authority. 773 

With those two statements we have a basic issue before 
this Court. 

This same issue arises in connection with the cease and 
desist order, which respondent seems to rely upon, in order 
to avoid this basic issue. 4 

The petitioner presents its argument on pages 8-22 of 
its Brief. The respondent presents its pertinent argument 
on pages 14-21 of its Brief. 

Conclusion 

For the foregoing reasons and those set forth in peti¬ 
tioner’s opening brief, this Court should set aside the orders 
of the Board here under review. 

Respectfully submitted, 

George M. Morris 
John H. Pratt 
Albert F. Beitel 
905 American Security Bldg. 
Washington 5, D. C. 

Attorneys for Petitioner 

Morris, KixMilleb & Baar 

905 American Security Bldg. 

Washington 5, D. C. 

Of Counsel 


2 Petitioner’s Brief p. 3. 

3 Respondent’s Brief p. 19. 
■♦Respondent’s Brief, p. 13. 
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IN THE 


Uaited Stales Court of Appeals 

Foe the District of Columbia Circuit 


No. 11,575 


Americas- Air Transport, Inc., 

Petitioner , 


v. 


Civil Aeronautics Board, 

Respondent . 


PETITION FOR REHEARING 


Petitioner hereby requests the Court to reconsider its 
decision herein, and to grant rehearing, and in support 
thereof Petitioner respectfully shows to the Court: 

POINT L 

THE MAJORITY OPINION ERRONEOUSLY RETIES UPON THE 
FAILURE TO INVOKE JUDICIAL REVIEW OF A CEASE AND 
DESIST ORDER. 

The Majority Opinion holds that, because the Civil Aero¬ 
nautics Board issued a cease and desist order which the 
Petitioner did not appeal within sixty days, the Court will 
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consider that order to be res judicata. There are three 
reasons for changing this decision. 

A. 

The Court refers to certain pages of Professor Davis ’ 
book, Administrative Law (1951), but the Court did not 
cite a relevant portion of the book, to wit, 

“In general, a defendant in a civil or criminal pro¬ 
ceeding brought to enforce an administrative order or 
regulation 1 may defend on the ground of invalidity 
of the order or regulation, in the absence of affirmative 
legislative intent to the contrary /* (page 752, §220) 

The majority decision would exempt the Civil Aero¬ 
nautics Board from this general rule of administrative law, 
although there is no affirmative legislative intent in the 
Civil Aeronautics Act. This does not seem to be warranted. 
As Davis says, “The natural assumption is that one may 
not be held civilly or criminally liable for violating an 
invalid order or regulation. The tradition is deeply im¬ 
bedded that even statutes may be challenged by resisting 
enforcement” (page 752). Yet, without affirmative legis¬ 
lative intent, the Majority Opinion would carve out of this 
deeply imbedded tradition the orders of the Civil Aero¬ 
nautics Board. 

This case is not one of res judicata. The Majority Opin¬ 
ion overlooks the undisputed facts here. Petitioner com¬ 
menced operations in 1946, 2 and, it is submitted, thereby 
acquired its license. It was not until 1947—over a year 
later—that the Board adopted a so-called “regulation” 
providing for the revocation of Letters of Registration. 
(Jt. App. 57, 63) 

Suppose the Board had sought to take action in 1946. 
How could it have proceeded? The answer is clear: only 
by resort to the district court, as provided by the statute, 

1 All emphasis in this Petition is applied, unless otherwise noted. 

2 Majority Opinion, p. 5. 
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because there was no authority, by regulation or statute, 
at that time to revoke the license. The Civil Aeronautics 
Act was not changed in this respect between 1946 and 1947. 
If a cease and desist order were entered, and no judicial 
review sought at that time, there could be no claim of res 
judicata. The forum for enforcement would be the District 
Court. That is the intent of § 1007 of the Civil Aeronautics 
Act, and, prior to 1947, was the only possible method of 
enforcement The Majority Opinion appears to hold, how¬ 
ever, that because the Board adopted a regulation providing 
for revocation of a Letter of Registration, the Board’s 
action evidences a change in the statutory scheme, sufficient 
to bring it within the exception noted by Professor Davis, 
i.e.y “affirmative legislative intent.” 

It is submitted that an administrative agency cannot, 
by rule-making, change the intent of Congress; yet the 
Majority Opinion would so indicate. 

B. 

The Majority Opinion completely overlooks the fact that 
two specific orders are used to put Petitioner out of busi¬ 
ness. The Opinion states, “Petitioner was authorized to 
operate as a large irregular air carrier by a Letter of Regis¬ 
tration.” This is not entirely accurate. Petitioner was 
first authorized to operate without a Letter of Registration 
—it operated for over a year before a Letter of Registra¬ 
tion was issued. 1 The issuance of a Letter of Registration 
(which Petitioner was forced to apply for) could not change 
this fact. Because no adjudicatory-type hearing was held, 
the original license acquired prior to the Letter of Regis¬ 
tration was not changed. 2 The Board recognized this. In 
order to put Petitioner out of business, the Board did two 
things: 

(1) revoked the Letter of Registration; and 

1 For a farther discussion of this point see, infra, Point III, p. 9. 

2 Administrative Procedure Act $ 9(b). 
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(2) directed Petitioner to cease and desist from en¬ 
gaging in air transportation. 

Why did the Board do both of these things (and why does 
the Court affirm both actions) if the doctrine of res judicata 
is to apply? This point was raised by Board Member Lee, 
and it would seem that the Board took both actions in view 
of his question at the oral argument. 1 

Why should this Court affirm a Board order directing the 
Petitioner to cease and desist from engaging in any air 
transportation at all upon the theory of res judicata? Even 
if it were correct that the Board can revoke a Letter of 
Begistration for violation of an unappealed cease and desist 
order, surely it does not follow that the Board can order 
a carrier to cease from engaging in air transportation for 
that reason. 

The penalty for violating a cease and desist order is not 
an order to cease from all operations. The penalty which 
the regulation attemps to provide is the revocation of a 
Letter of Registration. The Board goes much farther here 
than even its own regulations permit in order to enforce 
its cease and desist order. 

There is no statutory authority for this type of action 
by the Board. Yet, the Court would outlaw, before the 
Civil Aeronautics Board, the time-honored method of ‘‘pas¬ 
sive resistance’’ and substitute therefor a new adminis¬ 
trative res judicata , when there is no legislative intent to 
that effect. The Civil Aeronautics Act does not permit the 
interpretation placed on it by the Board and here affirmed 
by the Majority Opinion. 


C. 

The net effect of the Majority Opinion is to adopt the 
“boot strap’’ philosophy. Reliance upon the Federal Trade 
Commission and the Landlord and Tenant cases is mis- 

lMr. Lee: “. . . Even if we revoke your letter of registration, you still 
can operate under the 1938 lawT” (See, Becord, p. 633) 
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placed. The key to a sound solution of problems or res 
judicata under the Civil Aeronautics Act cannot be found 
by resort to the Federal Trade Commission Act. 

The two statutes are different. Even in connection with 
the Federal Trade Commission, however, the Supreme Court 
held in a celebrated case 1 that the proper method of chal¬ 
lenging an order to produce information was not by injunc¬ 
tion against enforcement, but by defending against a man¬ 
damus proceeding. 

It does not appear that any court has heretofore even 
intimated that an air carrier did not have the right to test 
the validity of a Civil Aeronautics Board order by failure 
to comply therewith. Yet, the majority of the court, by this 
novel interpretation, now penalizes Petitioner. All of the 
pertinent cases interpreting the Civil Aeronautics Act in¬ 
dicate that the proper method of testing the validity of an 
order, and the jurisdiction of the Board, is to force the Board 
to seek judicial enforcement. 2 Neither the Majority Opinion 
nor the Board’s brief cites a single case where the Civil 
Aeronautics Act is interpreted to preclude a carrier from 
forcing the Board to obtain judicial enforcement of its 
orders; yet Petitioner is now penalized by the novel inter¬ 
pretation made in the Majority Opinion. 

POINT n. 

THE SECOND REASON ASSIGNED BY THE MAJORITY OPINION 
AND THE ONLY REASON ASSIGNED IN THE CONCURRING 
OPINION HAS NO SUPPORT IN THE RECORD. 

Both the Majority Opinion and the Concurring Opinion 
reach the conclusion that Petitioner violated Part 291 of 
the Regulations. This is not the Court’s function, and the 
Court has fallen into the error of trying to decide if the 
Court would have acted as the Board acted, if the Court 

1 Federal Trade Commission v. Claire Furnace Co., 274 IT. S. 160, 71 L. ed- 
978 (1927). 

2 Cf. C. A. B. of C. A. A. v. Canadian Colonial Airways, Inc., 41 P. Sapp. 1006, 

1 Avi. 933, Civil Aeronautics Board v. Major Air Coach, _ P. Sapp._ 

(U. S. D. C., S. D. Calif., decided 1/21/52, 3 Avi 17,798). 
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were the Board. This error arises from the following con¬ 
sideration. 

Perhaps too mnch stress has been laid on the difference 
between the expressions of holding out “by advertisement 
or otherwise” and “expressly or by a course of conduct/’ 
The questions under this point are: Are the Board’s find¬ 
ings sufficient? Are these findings supported by the record? 
This record does not permit an affirmative answer. 

What must the Board find? The Board must find a 
violation. That violation, in the ultimate terms of the 
Regulation, is: 

(1) Petitioner did not hold a certificate (which is ad¬ 
mitted) ; 

(2) Petitioner directly engaged in air transportation; 
and 

(3) Petitioner did hold out to the public, by advertise¬ 
ment or otherwise [or, expressly or by a course of 
conduct] that it operated aircraft between desig¬ 
nated points regularly, upon which aircraft it ac¬ 
cepts for transportation, for compensation or hire, 
such members of the public as applied therefor. 
(See Regulation 291, as effective December 7,1938, 
Jt. App. 34-5, and Regulation 292.1, as effective 
June 15,1946, Jt. App. 57) 

The Board did not make these findings. The Board’s 
Opinion says, in this respect: 

“[Petitioner’s] operations, above described, have 
exceeded the limited operations permitted by Part 291 
of the Economic Regulations and by our cease and 
desist order. ..” (Jt. App. 26) 

“the Board has always considered that representa¬ 
tions of regularity and actual regularity in operations 
were equally prohibited to Irregular Air Carriers ...” 
(Jt. App. 21) 

“The record fully supports the Examiner’s findings 
that [petitioner] during the period from Feb. 15,1950, 
through Dec. 31,1951, conducted a regular and frequent 
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service ... in violation of section 401(a) and 1005(e) 
of the Act... ” (Jt. App. 14) 

It seems from this that the Board did not find that Peti¬ 
tioner held out a regular service, except insofar as the 
operation of flights can be considered to be a holding out. 
A person could fly an airplane every day from Washington 
to New York, but it takes more than the flights themselves 
to constitute a holding out. A holding out could be shown 
by demonstrating that the name of the carrier was painted 
on the airplane; or that tickets were sold; or that flight an¬ 
nouncements were made; or that advertisements appeared ; 
or in many other ways—yet no attempt was made to show 
any one of these or any other attribute of a “holding out.” 
What did the Board do? It only found that certain flights 
were operated and that these’flights exceeded a permissive 
frequency. 

The Concurring Opinion states, “The evidence was ample 
to support the conclusion of the Board that Petitioner, after 
it began operations, held itself out to the public by its 
course of conduct as conducting a service with a reasonable 
degree of regularity .’’ Yet, nowhere did the Board make 
this finding of holding out . The Court supplies this finding. 

The Court has overlooked, in this respect, a significant 
and, it is submitted, a controlling fact which requires re¬ 
hearing. 

After the 1946 Regulation, and after “advertisement” 
was changed to “course of conduct” the Board adopted 
the 1947 Regulation which, in addition to the previous 
definitions, added: 

“No air carrier shall be deemed to be an Irregular 
Air Carrier unless the air transportation services of¬ 
fered and performed by it are of such infrequency as 
to preclude an implication of a uniform pattern or nor¬ 
mal consistency of operation between, or within, such 
designated points....” (Jt. App. 57-58) 




The Board found that Petitioner violated this 1947 Regu¬ 
lation—not the 1946 Regulation—and it is the Court, not 
the Board, which for the first time makes the findings with 
respect to the 1946 Regulation. 

The Court apparently thought Petitioner violated the 
1946 Regulation. But, that is not this case. The Board did 
not say so. The Board made no finding in this respect. The 
Board found that Petitioner violated the 1947 Regulation. 
The Court seems to think that the Board found that Peti¬ 
tioner held out a regular service in violation of the 1946 
Regulation. The Board found only that Petitioner oper¬ 
ated excessive flights, a violation of the 1947 Regulation. 
Even if the Court could supply this missing finding under 
the 1946 Regulation, there is no evidence to support the 
finding with respect to the 1946 Regulation. 1 

Thus, thfc Court, to sustain the Board, would have to find 
that there is no real difference between the 1938 and the 
1946 Regulation (which it did) and then that there is no 
real difference between the 1946 Regulation and the 1947 
Regulation (which the Court did not find). 

This type of reasoning leads to the error the Examiner 
made. He said, 

“The history and interpretations of the non-sched- 
uled exemption regulations and amendments may he 
found in the following documents: Investigation of 
Nonscheduled Air Services, 6 C. A. B. 1049 (1946); 
Page Airways, Inc., Investigation, 6 C. A. B. 1061 
(1946); Trans-Marine Airlines, Inc., Investigations, 
6 C. A. B. 1071 (1946); in the matter of the noncertifi- 
cated operations of Trans-Caribbean Air Cargo Lines, 
Inc., Docket No. 2593 (Mar. 14,1947); Standard A. L., 
Noncertificated Operations, 10 C. A. B. 486 (1949); Ex¬ 
planatory Statement issued in connection with revision 
of section 292.1, effective June 10, 1947, Regulations 
Serial No. 388; Interpretation No. 1 to 292.1 adopted 
December 10, 1948, Regulations Serial No. ER-136; 

1 Unless the Court should conclude that the pattern of flights, standing 
alone, is adequate to prove this to be a “willful ’* and “knowing” violation. 
Such evidence, however, could not logically support the conclusion without 
some additional fact of holding out. 
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and Opinion of the Board in Docket No. 3945, et al., 
issued on Map 15,1950, Serial Nos. E-4240-E-4252, in¬ 
clusive.” (Jt App. 179) 

The May 15, 1950 Opinion which the Examiner uses is 
the opinion giving rise to the famous 3-and-8 trip rule, and 
the Board apparently relies upon the same criteria when 
it finds that the record supports the Examiner’s findings. 
Thus, the Court erred in concluding that the Board found 
Petitioner violated the 1946 Regulation; the Board, and its 
Examiner, found that Petitioner violated the later and sub¬ 
sequent interpretations and amendments. Petitioner does 
not understand the Court to hold that all of these later inter¬ 
pretations are properly applied to Petitioner. 

POINT m. 

THE MAJORITY OPINION ERRED IN APPLYING ALL OF 
REGULATION 291 TO THE PETITIONER. 

The Majority Opinion says, 

“Moreover, the 1938 regulation was to remain in 
force only ‘until the Authority [the Board] shall adopt 
further rules, regulations or orders with respect to 
such matter * * *’ And since Part 291 and the inter¬ 
vening regulations embodied therein constitute an 
adoption by the Board of further regulations with re¬ 
spect to such carriers, petitioner would on that account 
alone be subject to Part 291. . . .” (pp. 5-6) 

This holding does not seem to be in accord with the previ¬ 
ous holding of this Court. What the quoted part of the 
Majority Opinion appears to hold is that, by granting a 
license in 1938, and reserving the right to adopt further 
rules with respect thereto, the Board can, at any time there¬ 
after, adopt further regulations to modify the original 
license. This same issue was raised before this Court by 
Petitioner in the companion case, 1 which was certified to 

l Civil Aeronautics Board v. American Air Transport, (App. D. G.) No. 
11 , 115 . 


/» 
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the Supreme Court. Iu its certificate, this Court requested 
instructions on the question: 

“Where operating authority is granted by a regula¬ 
tory agency and a private company operating there¬ 
under acquires property and business in so doing, is a 
new regulation of the agency which in fact substan¬ 
tially injures or in large part destroys such property 
interests or business 

(1) void as to that licensee unless an adjudicatory 
hearing is held, because it is on its face an amend¬ 
ment of his license; or 

(2) valid if adopted by a rule-making procedure, 
provided the new regulation merely defines the terms 
of the old in ways not shown to be arbitrary or ca¬ 
pricious; or 

(3) does its validity as to that licensee depend 
upon a finding of fact that it does or does not in fact 
vary the terms of the license ; or 

(4) does its validity depend upon some other con¬ 
dition t” 

Of all cases involving irregular carriers, this is the most 
applicable here. The parties are the same; the salient facts 
have not changed. Yet, the Court does not even mention 
this case. 

In the case certified to the Supreme Court, this Court 
had doubt as to the validity of an order which would limit 
Petitioner’s operations to 3 and 8 trips (under the Board’s 
May 15, 1950 Opinion). This doubt was based, at least in 
part, upon whether a license could be modified in such a 
manner. 

It would now seem that the Majority Opinion has no 
doubt of this question, saying that the intervening regula¬ 
tions embodied in Part 291 are applicable to Petitioner, and, 
therefore, valid attachments to Petitioner’s license. This 
is exactly the opposite of the prior decision of this Court 
upon this point. 
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The Majority Opinion and the Concurring Opinion, too, 
appear to believe that the operation of four flights per 
week between Miami and Newark—without more evidence 
—constitutes a violation of the Regulations. This cannot 
be supported by the Regulations applicable to Petitioner. 

The 1938 and the 1946 Regulations contain no limitation 
upon the number of flights. The first mention of a limit 
on flights is found in the introduction to the 1947 Regula¬ 
tion, and there exists only by virtue of a footnote referring 
to a consent cease and desist order against another carrier. 
(Jt. App. 47, footnote 7) This footnote, of course, has 
no applicability to Petitioner, and, in effect engrafts a 
crippling limitation upon Petitioner’s pre-existing license. 

A change in a license from an unlimited number of flights 
to a limited number of flights is a new regulation which, in 
fact, substantially injures or destroys property interests or 
business. 1 

Now, the Court appears to hold that a limit of two flights 
per week can be properly engrafted, without adjudicatory 
hearings, upon a license which had no limit on the number 
of flights. 

The key fact in the situation is that the carrier had an 
authorization and was engaged in business. Because the 
small operator has made the necessary investment and be¬ 
gun his operations, he has a license. Standard Airlines v. 
Civil Aeronautics Board, 85 App. D. C. 29, 177 F. 2d 18. 
As this Court said, 

“Once granted, the license becomes a right and due 
process of law must be followed to achieve deprivation. 
This is true, even though the license is a severely quali¬ 
fied one, such as a radio license. . . . the deprivation 
of that right, once granted, is a judicial act, requiring 
due process of law.” In re Carter, 85 App. D. C. 229, 
177 F. 2d 75. 


l Petitioner sought to introduce evidence that the Board’s new regulations, 
as applied to it, were inconsistent with the previous regulations, but this was 
rejected on objection by the Board’s enforcement attorney. (Jt. App. 226, 253) 


The Board attempted to amend and restrict the license 
right and the Court seems to approve of this action. The 
Board’s attempted action could only be justified as a legis¬ 
lative act, or rule making, but a judicial or adjudicatory 
act is required to effect this change. These regulations de¬ 
prive Petitioner of property rights and, to be valid, must 
be the result of an adjudicatory hearing. In no other way 
can there be due process of law. Columbia Broadcasting 
Company v. United States, 316 U. S. 407; Interstate Com¬ 
merce Commission v. Louisville and N. R. Company, 227 
U. S. 88, 93. It follows, therefore, that the amended regu¬ 
lations cannot properly be used to affirm the Board’s de¬ 
cision. 

This is the holding of the related case, Civil Aeronautics 
Board, et al. v. American Air Transport, Inc., (App. D. C. 
No. 11,115), where this Court certified this very question 
to the Supreme Court. Yet, the Court now permits the 
Board to alter the license right, to refuse to consider evi¬ 
dence with respect thereto, and, despite the Administrative 
Procedure Act, to order Petitioner to cease a lawful busi¬ 
ness for violating regulations which are improperly at¬ 
tached to a pre-existing license. 

The Court’s holding that the “adoption of further regu¬ 
lations” makes Petitioner subject to the further regula¬ 
tions is contrary to the provisions of section 9(b) of the 
Administrative Procedure Act. It is only because of a 
change in position by the Board (adopted without adjudi¬ 
catory hearing), which revises the interpretation of Begu- 
lation 291, that Petitioner is found to have violated the 
regulations. This change in position is the equivalent of 
“withdrawal, suspension, revocation, or annulment of any 
license” within the meaning of § 9(b) of the Administra¬ 
tive Procedure Act. The Interstate Commerce Commission 
has so held. 1 The Board’s orders, therefore, cannot be 
affirmed upon this ground. 

l John E. Merrifield Common Carrier Application, No. M. C. 11 2991, decided 



13 


POINT IV. 

THE COURT FAILED TO DECIDE AN IMPORTANT 
. CONTROLLING ISSUE. 

Petitioner’s argument with respect to denial of due proc¬ 
ess was apparently not clearly presented in its brief, be¬ 
cause the Court’s opinion does not answer the argument 
which Petitioner intended to present. 

Due process and fair dealing have not been afforded to 
Petitioner by a combination of Board actions, the totality 
of which, it is submitted, require a reversal of the Board’s 
orders. It is assumed, in this argument, that the Court 
agrees with a basic premise: that the Board must deal 
fairly with the carrier, even in a proceeding to enforce 
compliance with its regulations by the revocation of operat¬ 
ing rights. The Board failed to do this in each of the fol¬ 
lowing particulars: 

A. Refusal to admit evidence of whether the operations were 
conducted in accordance with the Regulations. 

In the explanatory statement to its 1947 Regulations, the 
Board said, 

“In addition to the public demand and need for air 
transportation services furnished by the certificated 
air carriers on regularly scheduled operations, there 
is public demand and need at the present time for air 
services on an irregular basis both to certificated and 
non'-certificated points. Such irregular services vary 
greatly with respect to type of service, a/nd fill a need, 
which, because of fluctuations in the demand and the 
impossibility of determining where and when the de¬ 
mand will arise, by its very nature cannot he fulfilled 
economically hy carriers operating on regular sched¬ 
ules and routes. Such services can be performed by 
non-certificated air carriers, and because of their 
knowledge of local conditions or willingness to perform 
specialized types of services such services can fre¬ 
quently he performed hy them more adequately, eco¬ 
nomically, and quickly than by certificated carriers.” 
(Jt. App. 52-53) 
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If this is true, and it is a basis for the Board’s Regulation, 
a carrier charged with a regular and frequent operation 
should be permitted to introduce evidence to show that its 
services are in accord with the above-quoted standards. The 
Examiner, however, rejected this evidence (Jt. App. 220- 
226), and the Board refused to consider it. (Jt. App. 27) 
To refuse Petitioner the right to submit evidence with 
respect to the local conditions, the specialized type of serv¬ 
ice, and the willingness to perform such services more 
economically and quickly, is to make a mockery of the 
Board’s Regulation. The net effect is to convert the real 
issue of the case—was the Petitioner truly operating, or 
in good faith, attempting to operate an irregular service 
of the type contemplated by the Board—into a ridiculous 
rule of thumb. How many flights were flown in a week, is 
not the issue. 

The realities of the situation must be considered, and 
proferred evidence, which goes directly to prove the nature 
of the service, must be considered along with other evidence. 

To carry this refusal of the Board to extreme limits, it 
would appear that a daily operation evacuating wounded 
soldiers from Korea would automatically result in the car¬ 
rier’s being ordered to cease business, without a considera¬ 
tion of what type of service was provided. 

It was error and it was unfair for the Board to refuse 
to consider such evidence. 1 It was particularly unfair 
because the Petitioner is charged with “willfulness.” 

B. Refusal to decide other cases. 

The Petitioner has on file with the Board its “long pend¬ 
ing application for certification under §401.” The Court 
holds that objection to the Board’s failure to schedule a 
hearing on this application is not available on this appeal. 
The point here, however, is not simply a complaint that 

l Any other conclusion would necessarily involve a finding that the Board 
had placed severely limiting restrictions upon existing licenses, contrary to 
the provisions of the Administrative Procedure Act. 
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the Board fails to schedule a hearing. This argument is 
presented to show unfair treatment, which is a matter which 
this Court may review here under § 10(e) of the Adminis¬ 
trative Procedure Act. 

Petitioner operated under a license acquired in 1946. 
Thereafter, by regulations adopted at a later date, the Board 
attempted to modify the terms of the license and changed 
its position with respect to what operations could be con¬ 
ducted under the license. Petitioner filed a voluntary appli¬ 
cation for a certificate, but the Board has never scheduled 
it for hearing. Instead, the Board instituted this proceed¬ 
ing against Petitioner. 

Again, the Board by regulation required Petitioner to 
file an involuntary application for individual exemption. 1 
The Board set this application for hearing; hearing was 
held before an Examiner, and oral argument was presented 
to the Board. Yet, the Board never decided this applica¬ 
tion. 2 Instead, it instituted this proceeding against Peti¬ 
tioner. 

C. Refusal to consider explanations. 

The cease and desist order was issued on February 20, 
1950. Immediately after the motion for reconsideration 
was denied, Petitioner, through its president, met with the 
chief of the Enforcement Section of the Board and asked 
for a more explicit definition of the terms of the cease and 
desist order. No such definition was given. The carrier 
stated that it would develop a definition and would con¬ 
tinue to file reports. The carrier believed that the reports 
would be looked at and considered. (Jt. App. 235-236) 

For each three-month period subsequent to February 15, 
1950, the carrier filed a detailed report with the Board. On 
some of these reports the carrier added a notation which 
read: 

1 $ 291.16 of the Begulations (Jt. App. 80). 

2 This application was consolidated with the general investigation of all 
irregular carriers (Jt. App. 35). 
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“Note: An excessive amount of flights were oper¬ 
ated during this quarter in order to supplement the 
services of the scheduled airlines, railroads, and bus 
lines which could not meet the traffic demand.” (Jt. 
App. 297-299) 

At no time did the Board or any member of the Board’s 
staff indicate to Petitioner that its interpretation of the 
terms of the regulations and the cease and desist order 
was wrong, or that, during any period of time the carrier, 
should not operate as many flights as the traffic demanded. 
(Jt. App. 235) 

Petitioner’s interpretation and operations were at all 
times with the Board’s full knowledge. The Board, although 
on notice for almost two years, raised no objection to either. 

When Petitioner sought to introduce evidence in expla¬ 
nation, the evidence was rejected. Then, without any writ¬ 
ten warnings, and without permitting Petitioner to offer 
evidence in explanation, the Board holds that Petitioner 
willfully and knowingly violated its regulation by operating 
too many trips. 

Petitioner, therefore, contends that it did not have a 
fair trial before the Board. This is a death sentence case. 
The Board refuses to hear evidence tendered to show that 
the operations complained of were in furtherance of the 
purpose of the regulations. At the same time, the Board 
refuses to hear or decide license applications filed by the 
carrier, and, concurrently, the Board revokes Petitioner’s 
existing license and orders it out of business. 

It is submitted that such a disregard for the licensing 
provisions of the Administrative Procedure Act (and the 
Civil Aeronautics Act) has resulted in an unfair decision 
in this case. 

The Court should compel the Board to face the facts, 
not simply count trips operated without regard to the 
basic consideration of what types of service can-and should 
be provided under the situation existing at the time the 
licenses are granted and are revoked. 
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CONCLUSION. 

Petitioner submits that the Court should grant this motion 
for rehearing, and, upon rehearing, set aside and hold for 
naught the orders of the Board here under review. 

Respectfully submitted, 

George M. Morris, 

John H. Pratt, 

Albert F. Beitel, 

905 American Security Bldg., 
Washington 5, D. C. 

Attorneys for Petitioner, 

Morris, KYxMtller & Baar, 

905 American Security Bldg., 

Washington 5, D. C. 

Of Counsel. 

BEQUEST FOR ORAL ARGUMENT. 

Because of the importance of the issues here involved, 
it is respectfully requested that the Court permit oral argu¬ 
ment on this motion. 

George M. Morris, 

John H. Pratt, 

Albert F. Beitel, 

Attorneys for Petitioner. 

CER TIFI C ATE OF COUNSEL 

I, Albert F. Beitel, attorney of record for Petitioner, 
and a member of the bar of this Court, do hereby certify 
that the foregoing motion for rehearing is presented in 
good faith and not for delay. 

Albert F. Beitel, 

Attorney for Petitioner. 


CERTIFICATE OF SERVICE. 

I certify that I have mailed a copy of the foregoing motion 
for rehearing, to Emory T. Nnnneley, General Counsel, 
John H. Wanner, Associate General Counsel and 0. D. 
Ozment, Attorney, Civil Aeronautics Board, Washington 
25, D. C., postage prepaid, this 3rd day of April, 1953. 

Albert F. Beitel, 

Attorney for Petitioner. 



